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Each of these AOWs were identified in the April 7, 2016 AOW Disposition 

Summary Table. This is a document developed by Duke Energy which classifies 

each AOW at the facility with regard to whether the AOW contains contaminants 

of concern and whether the AOW discharges to waters of the state. Duke Energy 

also provided a companion document, the "Proposed Categorization of Areas of 

Wetness" memo, which was dated October 23, 2015 and indicated which categories 

of AOWs Duke Energy classified as seeps. Based on the information provided in 

these documents, the Audit Team identified the AOWs highlighted in gray on the 

following table as seeps. 

Areas of Wetness Summary 

Seeps are point source discharges containing CCR pollutants which discharge to waters of the state. 
•coc = Contaminants of Concern identified by Duke Energy as above background at the facility. 
•Pollutant information based on Duke Energy Proposed Categorization of Areas ofWemess memo. 
•Point source information based on Duke Energy Proposed Categorization of Areas of Wetness memo 
or the Audit Teams' observations. 
DAP =Discharge Assessment Plan 
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2. Seeps are from point sources and flow to navigable waters - The Audit Team 

observed each of the AOW locations highlighted in the table above: All of the 

highlighted AOWs were seeping except AOWs S-14 and S-18, which were dry at 

the time of our review. However, S-14 was documented by Duke Energy to be a 

point source flowing to a navigable river. Duke Energy also documented S-18 to 

be a "wet reddish mineral deposit staining river bank soils" on the bank of the Cape 

Fear River in their August 3, 2016 correspondence with the state. Based on the 

Audit Team field observations and the documentation of Duke Energy, the Audit 

Team concluded that the highlighted AOWs are point sources which can or do 

discharge directly to a water of the state via a discrete conveyance. 

3. Seeps contain CCR pollutants - Characterizations provided by Duke Energy in 

their AOW Disposition Summary Table indicate that each of the AOWs, exceptS-

18 were identified as containing contaminants of concern (COCs) above 

baclcground levels. · 

With regard to S-18, analytical characterization data was not available to 

conclusively show whether it contains contaminants of concern. However, it was 

noted by Duke Energy as having a wet reddish brown mineral deposit. This is very 

similar to S-16, which is adjacent to S-18 and also had a very similar reddish brown 

mineral deposit and CCR constituents including boron, iron, and manganese at 

concentrations above background. 

Each of the other seeps identified by Duke Energy had detections of boron and 

elevated concentrations of iron, manganese, and sometimes arsenic. Table 7-7 ft~m 

the Comprehensive Site Assessment Report provided as Attachment B-2 to this 

report shows consistently elevated concentrations ofarsenic, boron, and manganese 

in the ash pore water, suggesting the presence of these compounds is related to the 

ash in the basins and the ash in the basins is impacting the seepage discharges. 
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4. Seeps are not authorized by an NPDES permit- Seeps S-04, S-14, S-IS, S-16, 

S-17, and S-18 are not authorized by a current NPDES permit and do not reach a 

jurisdictional waterbody via a permitted NPDES outfall. These seeps therefore 

constitute instances of noncompliance. 

Unlike Seeps S-04, S-14, S-1S, S-16, S-17, and S-18 which discharge via an outfall 

that is not authorized by an existing NPDES permit, Seeps S-OS, S-07, S-08, S-09, 

and S-1 0 discharge via an outfall authorized under Duke's existing NPDES permit. 

These seeps contain pollutants which were disclosed as part of the NPDES 

application process and Duke Energy is in compliance with the tenns of the NPDES 

permit. Therefore, the fmding related to Seeps S-04, S-14, S-1S, S-16, S-17 and S-

18 does not include Seeps S-OS, S-07, S-08, S-09, and S-10. 

It should be noted a 2016 Order of the North Carolina Superior Court in the case of State of North 

Carolina v. Dulce Energy Progress, C.A. No. 13-CVS-11 032,-addresses several compliance issues 

at the facility, including seeps that were alleged by the state to be unauthorized by the NPDES 

permit. Although the Order does not indicate that Duke Energy is cun·ently in compliance with 

the law, it does require Duke Energy to implement corrective action that is intended to address 

seeps under DEQ oversight. The Order states that "the issues alleged in the various Complaints 

with regard to unpermitted discharges, and with regard to violations of NPDES permits and 

groundwater standards at these facilities will be remedied by compliance with the provisions of 

this Order and the provisions ofCAMA." 

3.2 EXCEEDANCES OF THE STATE GROUNDWATER QUALITY STANDARDS 

Requirement - Title !SA of the North Carolina Administrative Code (NCAC), Subchapter 

021.0202, Groundwater Standards. The state groundwater rules establish maximum contaminant 

levels for groundwater at or beyond the compliance boundary for the ash basins. !SA NCAC 

21.01 03(d) provides that "[n]o person shall conduct or cause to be conducted, any activity which 
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causes the concentration of any substance to exceed that specified" in the groundwater quality 

standards in !SA NCAC 21.0202. Further, under N.C.G.S.A. § 143-2IS.l(i), "[a]ny person ... 

who is required to obtain an individual permit ... for a disposal system under the authority of G.S. 

143-21S.l [water pollution control] ... shall have a compliance boundary ... beyond which 

groundwater quality standards may not be exceeded." See also !SA NCAC 21.0102(3) (defining 

"compliance boundary" as "a boundary around a disposal system at and beyond which 

groundwater quality standards may not be exceeded"). Industrial landfills are required to comply 

with the 21 standards at the compliance boundary in accordance with I SA NCAC 

I 3B.S03(2)(d)(iv). 

In addition, under N.C.G.S.A. § 143-2IS.6A(a)(l), civil penalties may be assessed against any 

person who violates any standard established by the NCDEQ under the authority ofN.C.G.S.A. § 

143-214.1, which covers groundwater standards. 

Finding - Constituents exceeding the standards for Class GA waters, established in I SA NCAC 

21.0202, were documented in monitoring wells located at or beyond the compliance boundary for 

the ash basins shown on the drawings in the reports prepared by Duke Energy. Based on ~he 

groundwater monitoring analyses completed to-date, exceedances of the 21 standards or Interim 

Maximum Allowed Concentrations (IMACs) and provisional background values have been 

identified at or beyond the compliance boundaries as described below. 

The groundwater data presented in the Corrective Action Plan I (CAP 1) Report demonstrates that 

constituents exceeding the standards for Class GA waters, established in !SA NCAC 21.0202, or 

!MAC and provisional background values for boron, sulfate, thallium and total dissolved solids 

(TDS), were documented in monitoring weils located at or beyond the compliance boundary for 

the five inactive ash basins. See Figures 1 and 2 of3 from the CAP-I report provided in Attachment 

C-1. Additional constituents of significance exceeding the standards for Class GA waters, 

established in I SA NCAC 2L.0202, or !MAC and provisional background values, were 

documented on Table 1 through 6 of7 provided in Attachment C-2 as follows: 
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o At the !956 Ash Basin, the hydraulic down gradient monitoring well CW-02 

located along the Cape Fear River had exceedances of pH and manganese. 

o At the 1963 Ash Basin, the hydraulic down gradient monitoring well CW-08 

located along the Cape Fear River had exceedances of manganese. 

o At the 1970 Ash Basin, the hydraulic dowri gradient monitoring well CW-01 

located along the Cape Fear River had exceedances of iron. The hydraulic down 

gradient monitoring well CTMW-01 located along the Cape Fear River had 

exceedances of manganese. 

At one or more times, antimony, arsenic, beryllium, cobalt, nickel, selenium and vanadium were 

detected exceeding the standard outside the Compliance Boundary. As presented in the CAP-! 

Report (ES-3), exceedances of barium, chloride, chromium and zinc occur naturally at 

concentrations above their respective 2L values and Duke Energy is collecting additional 

analytical data and near basin groundwater samples to attempt to differentiate any influence of the 

ash basins from the naturally occurring concentrations of these metals. 

Similar to the finding above, we note a 2016 Order of the North Carolina Superior Court in the 

case of State of North Carolina v. Duke Energy Progress, C.A. No. 13-CVS-11032, addresses 

several compliance issues at the facility, including groundwater contamination that was alleged by 

the state to violate DEQ's 2L Groundwater Rule. Although the Order does not indicate that Duke 

Energy is currently in compliance with the law, it does require Duke Energy to implement 

corrective action that is intended to address groundwater contamination under DEQ oversight. The 

Order states that "the issues alleged in the various Complaints with regard to unpermitted 

discharges, and with regard to violations of NPDES permits and groundwater standards at these 

facilities will be remedied by compliance with the provisions of this Order and the provisions of 

CAMA." 
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3.3 GROUNDWATER ISSUES - CWA DISCHARGES FROM GROUNDWATER 

Requirement- The CWA prohibits the discharge of any pollutant into the waters of the United 

States except in compliance with a permit issued pursuant to the CWA under the NPDES by EPA 

or a state with an approved program. 33 U.S.C. §§ 1311(a) and 1342. NCDEQ implements an 

approved NPDES program in North Carolina under !SA NCAC 2H.OIOO et seq. Additionally, 

under N.C.G.S.A. §143-21S.l(a), unauthorized discharges are a violation. 

Finding -Groundwater west of 1956 Ash Basin contained pollutants above North Carolina 2L 

standards. The groundwater from this area discharges to Shaddox Creek, the Haw River and the 

Cape Fear River, which are waters of the state. The groundwater west of the 1963 Ash Basin and 

1970 Ash Basin contained pollutants above North Carolina 2L standards. The groundwater from 

these areas discharges to the Cape Fear River. These areas are shown on the Figures 1 of 3 and 2 

of 3 provided in Attachment C-1. 

Areas of exceedances of comparative values in surface water are shown on Figure I of 7 provided 

in Attachment C-1. Surface water exceedances were document on Table· 7 of 7 provided in 

Attachment C-2. 

The facility is located in Chatham County, which is subject to the jurisdiction of the U.S. District 

Court for the Middle District of North Carolina, which follows the Yadkin Riverkeeper decision, 

as that is the current governing law in that area of the state. Specifically, this means that discharges 

of pollutants from a point source that travel to navigable surface waters through hydrologically 

connected groundwater are considered "discharges to waters of the state and are therefore within 

the scope of the CW A. 
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Similar to both Findings above, we note a 2016 Order of the North Carolina Superior Court in the 

case of State of North Carolina v. Duke Energy Progress, C.A. No. 13--CVS-11032, addresses 

several compliance issues at the facility, including seeps that were alleged by the state to be 

·unauthorized by the NPDES permit Although the Order does not indicate that Duke Energy is 

currently in compliance with the law, it does require Duke Energy to implement corrective action 

that is intended to address seeps under DEQ oversight. The Order states that "the issues alleged 

in the various Complaints with regard to unpermitted discharges, and with regard to violations of 

NPDES permits and groundwater standards at these facilities will be remedied by compliance with 

the provisions of this Order and the provisions of CAMA." 
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4.0 OPEN LINE OF INQUIRY 

Open items and potential findings are items identified by the Audit Team while on-site that, due 

to limited available information or the need for additional research, could not be determined as 

being in compliance or out of compliance. There were no Open Items or Potential Findings 

identified during the Audit. 
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Duke Energy Actions to Resolve Audit Findings 

Facility: cape Fear Generating Station 

Date of Audit: 8·9 August, 2016 

Date of Final Report: 31 October, 2016 

'. 

-~- t . !·~···-;··, . 
FINDING 

·. : .. ;.:·. :·. .,.,.,_ ·.· 
:·· 

Discharges via seeps are occurring and although Duke Energy has submitted applications to 
the North Carolina Departmenl of Environmenlal Quarrty (NCOEQ) for permits under the 
Cean Water Act's (CWA) National PoHulion Discharge Elimination System (NPDES) program, 
NCO EO has not yet approved the permits, resulting in certain discharges being unauthorized 
under the CWA. 

Concentrations of ash-relaled constituents were documented that exceeded the standards for 
CLASS GA waters in monitoring wetts located at or beyond the compliance boundary for the 
ash basins. 

Groundwater discharges from the ash basins are reaching Shaddox Creek. the Haw River arv:l 
!he Cape Fear River via trjdrological connections. These discharges are not authorized by an 
NPDES penni! and are therefore violations of the CWA and North Carolina regulations. 

DUKE ENERGY ACTIONS.TOR~SOLVE . ' - .{'.::.: .. \'' ·. . '. . . -.:·· ... . .... -" ... ~· ~ ~ ·- .. 
Duke Energy has appfled for NPDES permits to cover these potential discharges, Duke 
Energy recently received a draft permit and continues to work with the regulator to fmalize 
the permit 

Duke Energy is In the process of addressing groundWater Impacts at Cape Fear under the 
procedures set out in the Coal Ash Management ArJ. (CAMA), including the generation and 
SIJbmlsslon to NCDEQ of a de !ailed Comprehensive S!te Assessment and a two-part 
Corrective Action Plan. Duke Energy Is currenUyengaged in the oollection of additional 
information at the request of NCDEO. 

Duke Energy and NCDEQ have entered Into a settlement agreement In which they agreed 
that the procedures outlined ln CAMA are specifically designed to address, arv:l wiD address, 
the assessment and oorrective action of alleged groundwater contamination associated with 
coal ash facilities at the Duke Energy sites. In combination with the specific requirements of 
CNIA, NCDEQ further ac:l<rovo1edges lhal!hls agreement fully addJeSSeS and resolves an 
Issues related to ground.wter contamination associated with coal ash facilities at the Duke 
Energy sites, Including aD groundwater vkllations alleged In the slate enforcement actions 
cwren!ly pending. 

Duke Energy objects to this finding. Neither the CNA nor North Carolina regulations 
regulate the discharge of groundwater to surface waters via hydrological connections. Duke 
Energy's actions as stated above will property address groundwater at !he Cape Fear 
Generati~ Station. 

.... -App. 242-



Doc. Ex. 3687
AD~£~lces 
Fngifltrri1f8P lhrfl~tPlmmmgfur Pts.rp/l.~ 

1055 Andrei\' Drh·e, Suite t\ 
WtSI ChCIICT, P.~ 19.180·4293 

lel610.840.9100 r .. 610.840.919• 
www .ad\' an ctd ~coscrv i ccs. c:o m 

THE ELM CONSULTING GROUP INTERNATIONAL LLC 

ENVIRONMENTAL AUDIT IN SUPPORT OF 
THE COURT APPOINTED MONITOR 

H.F. Lee Plant 
Goldsboro, North Carolina 

USA 

October2016 

Final Report Issued To: 

Duke Energy and the Court Appointed Monitor 

Prepared By: 

Advanced GeoServices Corp. 
and 

The Elm Consulting Group International LLC 

O:\Pwjec\S\2015\20ISU94 • Duk11 l!.nc:r;y CAM Audl~cc Pi1e~\Rcpo111\H.P Lce\Hfl.co-PIMICAMRcport.docx 

-App. 243-



Doc. Ex. 3688

THE ELM CONSULTING GROUP INTERNATIONAL LLC 

TABLE OF CONTENTS 
PAGE NO.: 

I .0 Introduction ........................................................................................................................... I- I 

1.1 Background Infonnation ............................................................................................ 1-I 
1.2 Facility Overview ....................................................................................................... 1-2 

1.2.1 Ash Management Activities ........................................................................... I-3 
1.2.2 Environmental Pennits and Programs ........................................................... I -4 
1.2.3 Dam and Other Structural Pennits and Approvals ........................................ 1-7 

2.0 Audit Scope and Subject Matter ........................................................................................... 2-I 
3.0 Audit Findings ...................................................................................................................... 3-1 

3.I CWASeepage ............................................................................................................ 3-1 
3.2 Exceedances of the State Groundwater Quality Standards ........................................ 3-4 
3.3 CCR Seepage Releases .............................................................................................. 3-6 

4.0 Open Items/Potential Findings .............................................................................................. 4-1 
5.0 Audit Approach ..................................................................................................................... 5-1 

5.1 On-Site Activities ....................................................................................................... 5- I 
5.2 Standards of Practice .................................................................................................. 5-1 
5.3 Representative Sampling ........................................................................................... 5-3 

Attachment A .............................................................................................................................. A-1 
A-1 General Audit Scope Items ....................................................................................... A-I 
A-2 Specific Compliance with the ECP-NC .................................................................... A-2 
A-3 Specific Compliance With Other Provisions of the Plea Agreement ....................... A-3 
A-4 General Environmental Compliance Subject Areas ................................................. A-4 
A-5 List of Permits and Programs Deemed to be Either Directly or Indirectly in 

Support of Ash Management .................................................................................... A-7 

Attachment B-1 
Attachment B-2 
Attachment C-1 
Attachment C-2 

AOW Locations 
Seep and Ash Pore Water Exceedances 
Areas of Groundwater Exceedance 
Groundwater Exceedances 

O:\PtojutJ\2DI512015ll94 • Duke Elle!ID' CAM Awflts\S~ Flles\Rcporu\HF ~\HFL.ce-FinaiCAMReport.doa. 

i 

-App. 244-



Doc. Ex. 3689

THE ELM CONSULTING GROUP INTERNATIONAL LLC 

3.0 AUDIT FINDINGS 

The following Findings were identified by the Audit Team. 

3.1 CWASEEPAGE 

Requirement - The Clean Water Act (CWA) prohibits the discharge of any pollutant into the 

waters of the United States except in compliance with a permit issued pursuant to the CW A the by 

Environmental Protection Agency (EPA) or a state with an approved program. 33 U.S.C. 

§§ 1311(a) and 1342. NCDEQ implements an approvedNPDES program in North Carolina under 

!SA NCAC 2H.O!OO et seq. Additionally, under N.C.G.S.A. § 143-215.!(a), unauthorized 

discharges are a violation. 

Finding - The Audit Team observed seeps at the H.F. Lee Facility that discharge from point 

sources through discrete conveyances and eventually discharge to waters of the state. 

Documentation of these seeps collected by Duke Energy showed that they contain pollutants 

related to CCR stored in the 1982 Ash Basin, Ash Basin 2, and the LOLA. While Duke Energy 

has requested that these seeps be included in its pending NPDES permit renewal application, the 

seep discharges are not currently authorized by a NPDES permit and therefore constitute violations 

of the CW A and the NCDEQ NPDES program. 

The following is a summary of the information which supports this Finding: 

I. Seeps are present at the facility- AOWs S-0 I through S-26 were identified in the 

Discharge Assessment Plan (DAP) prepared by Duke Energy and dated December 

30,2014. In addition, AOWs LOLA S-01, LOLA S-OIA, LOLA S-OJB, S-27, and 

S-28 were reported by Duke Energy to the lqCDEQ on August 3, 2016. The 

locations of the AOWs are shown on the figure provided as Attachment B-1 and 

the coordinates are provided on the table below. 
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Each ofthese AOWs (excluding S-27 and S-28) were identified in the April 7, 2016 

AOW Disposition Summary Table. This is a document developed by Duke Energy 

which classifies each AOW at the facility with regard to whether the AOW contains 

contaminants of concern and whether the AOW discharges to waters of the state. 

Duke Energy also provided a companion document, the "Proposed Categorization 

of Areas of Wetness" memo, which was dated October 23, 2015, and indicated 

which categories of AOWs Duke Energy classified as seeps. Based on the 

information provided in these documents, and the observations oftheAOWs during 

the facility inspection, the Audit Team identified the AOWs highlighted in gray on 

the table below as seeps. 

2. Seeps are from point sources and flow to navigable waters -The Audit Team 

observed each of the AOWs highlighted and described in the table below and 

concludes that these AOWs are point sources discharging directly to a water of the 

state via a discrete conveyance. The Audit Team notes our characterizations of S-

18, S-22, S-23, S-24, S-25, and LOLA S-Ol as discrete conveyances, differed from 

the documentation provided by Duke Energy. 

G:\P"l!~cls\2015\20Ull94 ·Duke Energy CAM Audlb\Sec Flles\Rcports\HP Lee\I·U:Lec-Pltu.ICAMReport.dou. 
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Areas of Wetness Summary 
H.F. Lee Facility 

Seeps are point source discharges containing CCR pollutants which discharge to waters of the state, 
*COC =Contaminants of Concern identified by Duke Energy as above background at the facility. 
*Point source infonnation based on Duke Energy Proposed Categorization of Areas of Wetness memo or the Audit 
Teams' observations. 
DAP = Discharge Assessment Plan 
The Audit Team notes that sampling locations S-10 through S-17 are identified in the DAP as surface water samples; 
therefore, they are not included in the above table. 
The Audit Team notes that seepage water from AOWs S-6 through S-9 are currently being collected and discharged 
into the 1982 Ash Basin and only discharge to waters of the state under high flow conditions. 

3. Seeps contain CCR pollutants- Characterizations provided by Duke Energy in 

their AOW Disposition Summary Table as well as test results indicate that each of 

the AOWs identified as a seep contain elevated levels of boron, iron, and often 

contain elevated levels of arsenic and manganese. Table 7-7 from the 

Comprehensive Site Assessment Report provided as Attachment B-2 to this report 

O:'ll'rojectsUOI5'.20Ull94 . Duke EnCf1D' CAM Aucliu'&e Fii~:I\RtpaMKP Lcc\HFLcv-Fina\CAMRcport.~ 

3-3 

-App. 247-



Doc. Ex. 3692

THE ELM CONSULTING GROUP INTERN A T!ONAL LLC 

shows consistently elevated concentrations of arsenic, boron, and manganese in the 

ash pore water, suggesting the presence of these compounds is related to the ash in 

the basins and the ash in the basins is impacting the seepage discharges. 

4. Seeps are not authorized by an NPDES permit - Neither the seeps nor the 

outfalls where the seeps discharge to jurisdictional waterbodies are authorized by a 

current NPDES permit. 

A 2016 Order of the North Carolina Superior Court in the case of State of North Carolina v. Dulce 

Energy Progress, C.A. No. 13-CVS-11032, addresses several compliance issues at the site, 

including seeps that were not alleged by the state to be unauthorized by NPDES pem1it. Although 

the Order does not indicate that Duke Energy is currently in compliance with the law, it does 

require Duke Energy to implement CO!Tective action that is intended to address seeps under DEQ 

oversight. The Order states that "tl1e issues alleged in the various Complaints with regard to 

unpermitted discharges, and with regard to violations of NPDES permits and groundwater 

standards at these facilities will be remedied by compliance with the provisions of tllis Order and 

the provisions of CAMA." 

3.2 EXCEEDANCES OF THE STATE GROUNDWATER QUALITY STANDARDS 

Requirement - Title !SA of the North Carolina Administrative Code (NCAC), Subchapter 

02L.0202, Groundwater Standards. The state groundwater rules establish maximum contaminant 

levels for groundwater at or beyond tile compliance boundary for the ash basins. !SA NCAC 

2L.OI03(d) provides that "[n]o person shall conduct or cause to be conducted, any activity which 

causes the concentration of any substance to exceed that specified" in the groundwater quality 

standards in ISA NCAC 2L.0202. Further, under N.C.G.S.A. § 143-21S.1Cil, "[a]ny person ... 

who is required to obtain an individual permit ... for a disposal system under the authority of G.S. 

143-215.1 [water pollution control] ... shall have a compliance boundary ... beyond which 

groundwater quality standards may not be exceeded." See also lSA NCAC 2L.O 1 02(3) (defining 

"compliance boundary" as "a boundary around a disposal system at and beyond which 
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groundwater quality standards may not be exceeded"). Industrial landfills are required to comply 

with the 2L standards at the compliance boundary in accordance with !SA NCAC 

13B.S03(2)( d)(iv). 

In addition, under N.C.G.S.A. § 143-21S.6A(a)(l), civil penalties may be assessed against any 

person who violates any standard established by the NCDEQ under the authority ofN.C.G.S.A. § 

143-214.1, which covers groundwater standards. 

Finding- Constituents exceeding the standards for Class GA waters, established in !SA NCAC 

2L.0202, were documented in monitoring wells located at or beyond the compliance boundary for 

Ash Basins I, 2, and 3, the LOLA and the 1982 Ash Basin. Based on the groundwater monitoring 

analyses completed to-date, exceedances of the 2L standards or Interim Maximum Allowed 

Concentrations (IMACs) and provisional background values have been identified as described 

below. 

Based on the groundwater data presented in the Corrective Action Plan- Part 1 (CAP 1) Report, 

constituents, including boron, ·exceeding the standards for Class GA waters, established in 1 SA 

NCAC 2L.0202, or !MAC and provisional background values were documented in monitoring 

wells located at or beyond the compliance boundary for the Ash Basins 1, 2, and 3, the LOLA, and 

the 1982 Ash Basin as shown on the figures provided in Attachment C-1. Additional constituents 

exceeding the standards for Class GA waters, established in !SA NCAC 2L.0202, or IMAC and 

provisional background values were documented on the tables provided in Attachment C-2. It 

may be noted that no compliance boundaries were identified in the project documentation for the 

LOLA. 

Figure I of 4 in Attachment C-1 depicts groundwater exceedances east of the Ash Basins 1, 2, and 

3, along the Neuse River. These include cobalt, iron and manganese and other constituent 

exceedances in compliance monitoring wells CW-01 through CW-04!ocated east of the Inactive 

Ash Basins. 
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Figure 2 of 4 in Attachment C-1 depicts groundwater exceedances south/southwest of the 1982 

Ash Basin along the Neuse River. Figure 4 of 4 in Attachment C-1 depicts groundwater exceedance 

for boron east of the 1982 Ash Basin compliance boundary and to the south along the Neuse River. 

In addition, iron, manganese, vanadium and other constituent exceedances were identified in 

compliance monitoring wells AMW-04BC and MW-03 located south of the Active Ash Basin. 

The above identified constituents were also identified in the coal ash pore water (see Table I of2 

in Attachment B-2) and the Audit Team concluded their presence is related to the coal ash located 

at the Site. 

A 2016 Order of the North Carolina Superior Court in the case of State of North Carolina v. Duke 

Energy Progress, C.A. No. 13-CVS-11032, addresses several compliance issues at the site, 

including groundwater contamination that was alleged by the state to violated DEQ's 2L 

Groundwater Rule. Although the Order does not indicate that Duke Energy is currently in 

compliance with the law, it does require Duke Energy to implement corrective action that is 

intended to address groundwater contamh1ation under DEQ oversight. The Order states that "the 

issues alleged in the various Complaints with regard to unpermitted discharges, and with regard to 

violations of NPDES pennits and groundwater standards at these facilities will be remedied by 

compliance with the provisions of this Order and the provisions ofCAMA." 

3.3 CCR SEEPAGE RELEASES 

Requirement -The "Standards for the Disposal of Coal Combustion Residuals in Landfills and 

Surface Impoundments," 40 C.F.R. Part 257, Subpart_D, include the following requirements: 

• 40 C.F.R. § 257.90(d): "In the event of a release from a CCR unit, the owner or 

operator must immediately take all necessary measures to control the source(s) of 

releases so as to reduce or eliminate, to the maximum extent feasible, further 
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releases of contaminants into the environment. The owner or operator of the CCR 

unit must comply with all applicable requirements in §§ 257.96, 257.97, and 

257.98." 

• 40 C.F.R. § 257.82(b): "Discharge from the CCR unit must be handled in 

accordance with the surface water requirements under§ 257.3-3." 

The 1982 Ash Basin was retired in 2012 from receiving ash waste, however, the 1982 Ash Basin 

contains impounded ash and water and therefore is not exempt from the above regulations. 

Finding- The CCR rule does not define what constitutes a ''release from a CCR unit." However, 

the preamble to the rule makes clear that the rule was intended to apply to both aboveground and 

below-ground "releases" from a CCR unit. See 80 Fed. Reg. 21,301, 21,399, 21,406 (Apr. 17, 

2015). 

The Audit Team recommended that EPA (the agency that promulgated the CCR rule) clarify 

whether it intended that aboveground seeps of liquid from CCR units must be addressed as 

"releases" under the CCR rule. 

Subsequently, the U.S. Department of Justice (DOJ) provided the CAM with the interpretation of 

DOJ and EPA that seeps from CCR units "are regulated under the 'corrective action' provisions 

[of the CCR rule] as 'non-groundwater releases,' irrespective of their structural impact" 

DOJIEPA also opined "that a release need not be 'catastrophic' to be regulated under [these] 

provision[s]." Per DOJIEPA, "[o]nce a seep is discovered, the owner or operator of an 

impoundment must 'immediately take all necessary measures to control the source(s) of releases 

so as to reduce or eliminate, to the maximum extent feasible, further releases of contaminants into 

the environment.' 40 C.F.R. § 257.90(d). This provision applies whether or not the seep reaches 

surface water (river, stream, etc.)." 
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AOWs S-04 and S-26 are associated with the 1982 Ash Basin which is subject to the CCR Rule. 

These AOWs were observed by the Audit Team and found to be isolated wet areas with saturated 

soils or standing pooled water that did not appear to be attributable to storm events. Data supplied 

by Duke Energy confirm that these AOWs contain CCR constituents. The Audit Team observed 

these AOWs and did not observe a location where these saturated soils or standing pooled waters 

discharged to the waters of the state, Duke Energy also developed characterizations which state 

these AOWs do not discharge directly to the waters of the State. Since both the documentation of 

Duke Energy and the observations of the Audit Team confmn these AOWs do not discharge to 

waters of the state, these AOWs would not appropriately be covered by an NPDES pem1it. Duke 

Energy has not taken any measures to control these releases so as to reduce or eliminate, to the 

maximum extent feasible, further releases of contaminants into the environment, in accordance 

with the CCR rule at 40 C.F .R. §257 .90( d). 

As previously noted, a 2016 Order of the North Carolina Superior Court in the case of State of 

North Carolina v. Dulce Energy Progress, C.A. No. 13-CVS-11032, addresses several compliance 

issues at the site, including seeps that were not alleged by the state to be unauthorized by NPDES 

permit. Although the Order does not indicate that Duke Energy is currently in compliance with 

the law, it does require Duke Energy to implement corrective action that is intended to address 

seeps under DEQ oversight. The Order states that "the issues alleged in the various Complaints 

with regard to unpermitted discharges, and with regard to violations of NPDES permits and 

groundwater standards at these facilities will be remedied by compliance with the provisions of 

this Order and the provisions of CAMA." 
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4.0 OPEN ITEMS/POTENTIAL FINDINGS 

Open items and potential findings are items identified by the Audit Team while on-site that, due 

to limited available information or the need for additional research, could not be determined as 

being in compliance or out of compliance. There were no Open Items or Potential Findings 

identified during the Audit. 
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Duke Energy Actions to Resolve Audit Findings 

FatUity: H.F. Lee Plant 
Date of Audlt 10o12August, 2016 
Date cf Fl!'al Report: 31 October, 2016 

. " ··:· ; ,, •.· 
FINDING ·. '. •:.· 

Discharges via seeps are occurring and although Duke Energy has submiUed applications to 
the North Carolina Oepar1menl of Envirorvnenlal Quallly (NCO EO) for permi~ under the 
Clean Waler krs (CWAJ National Pollution Discharge Etimlnalion Syslem (NPDES) program, 
NCDEQ has not yet approved the perrnils, resuldng In certain discharges being unauthorized 
undertheCWA. 

Concentrations of ash-related constituents were documented that exceeded the standards for 
aass GA waters In monitcting wens located at or beyond the OJillpliance boundary for the 
Ash Basins 1·3, lhe Lay of land Area, and lhe 1982Ash Basin. 

Two areas of wetness designated 8-04 and S-26 CXllllaln!ng CCR CXJntamlnateswere 
observed with no discemable means for flow to waters of Ute state. Since these areas are not 
covered by the NPDES program, they constitute releases tmder the CCR Rule, requiring 
corrective action. 

DUKE ENERGY ACTIONS TO RESOLVE 
··'·· . ·. ,· ,·': 

" _, .. .;:·.· .. ,, 
Duke Energy has applied for NPDES permils to cover these potential discharges. 

Duke Energy Is in the process of addressing grotmdwater impacts at HF Lee under the 
procedures set out in lhe Coal Ash Management Act (CAMA), induding the generation and 
submission to NCDEQ of a delaDed Co~rehenslve Sile Assessment and a two-part 
CorrecUve Action Plan. Duke Energy is currenUy engaged in the collection of additional 
information at the request of NCDEQ 

Duke Energy and NCDEQ have entered Into a settlement agreement in which they agreed 
that the procedures outlined In CAMAare specifically designed to address, and will address, 
the assessment and CXJrrective action of alleged groundwater contanlnalion associated with 
ooal ash facilities at the Duke Energy sites. In combination with the specific requirements of 
CAMA, NCDEQ further ackn"owledges that this agreement fully addresses and resolves all 
issues related to groundwater contamination assodaled with coal ash facilities at the Duke 
Energy sHes, Including all groundwater violations alleged In the state enforcement actions 
currenHy pending. 

5-04 arxl S-26 are being Incorporated Into the NPDES permit because they can flow to 
oulfa!l126 along with stormwater. They are therefore not regulated by the CCR Rule. 
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3.0 AUDITFINDINGS 

The following Findings were identified by the Audit Team. 

3.1 CWA SEEPAGE 

Requirement - The Clean Water Act (CW A) prohibits the discharge of any pollutant into the 

waters of the United States except in compliance with a permit issued pursuant to the CWA by the 

Environmental Protection Agency (EPA) or a state with an approved program. 33 U.S.C. 

§§ 13ll(a) and 1342. NCDEQ implements an approved NPDES program in North Carolina under 

!5A NCAC 2H.OIOO et seq. Additionally, under N.C.G.S.A. § 143-215.!(a), unauthorized 

discharges are a violation. 

Finding- The Audit Team observed seeps at the Mayo Facility that discharge from point sources 

through discrete conveyances to waters of the United States. Documentation of these seeps 

collected by Duke Energy showed the seep discharges contain pollutants related to CCR stored in 

the Active Ash Basin. The Audit Team reviewed documentation showing Duke Energy had 

requested that all of these AOWs be included in its pending NPDES permit renewal application. 

The seep discharges are not currently authorized by a NPDES permit and therefore constitute 

violations of the CWA and the NCDEQ NPDES program. 

The following is a summary of the information which supports this Finding: 

I. Seeps are present at the facility- AOWs S-0 I through S-08 were identified in the 

Discharge Assessment Plan (DAP) prepared by Duke Energy and dated December 

30, 2014. In addition, AOW S-09 was discovered and reported by Duke Energy to 

NCDEQ on November 16, 2015, and AOW-10 was discovered and reported by 

Duke Energy to NCDEQ on April 22, 2016 and characterized in correspondence 

dated July 5, 2016. The locations of the AOWs are shown on the figure provided 

JO;\I'rojcc:u\2015\2015ll94 - Duke Hner;y CAM Aulllti'Sec Flfe~\Repons\Ma)11\Mayo-FinaiCAMReport.doc:a: 
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as Attachment B-1 to this report and the coordinates are provided on the table 

below. 

Each of these AOWs (excluding S-10 which was only recently identified) were 

identified in the April 7, 2016, AOW Disposition Summary Table. This is a 

document developed by Duke Energy which classifies each AOW at the facility 

with regard to whether the AOW contains contaminants of concern and whether the 

AOW discharges to waters of the state. Duke Energy also provided a companion 

document, .the "Proposed Categorization of Areas of Wetness" memo, which is 

dated October 23, 2015, and indicates which categories of AOWs Duke Energy 

classified as seeps. Based on the information in these documents, S-0 1, S-1 A, S-2, 

S-2A, S-2B, S-3, S-4, and S-08 were identified as seeps by Duke Energy, since they 

are point source discharges, contain contaminants of concern at concentrations 

above background levels, and discharge to waters of the state. These seeps were 

observed by the Audit Team and we agree with the classification. 

S-5 is not included in the table below. S-5 is a surface water sampling location 

within the Active Ash Basin and is not an AOW. 
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Areas of Wetness Summary 
Plant 

AOWID Status Latitude Longitude 
Point Source 

Pollutants Flow to Waters 
Identified 

Notes 
Seeps are point source discharges containing CCR pollutants which discharge to waters of the state. 
The AOWs the Audit Team found to be seeps are shown as shaded on the table above. 
COC =Contaminants of Concern identified by Duke Energy as above background at the facility. 
*Pollutant information and point source infonnation based on Duke Energy Proposed Categorization of Areas of 
Wetness memo. 
DAP = Discharge Assessment Plan 

2. Seeps are from point sources and flow to navigable waters -The Audit Team 

observed each of the seeps highlighted on the table above and agrees with the Duke 

Energy characterizations referenced above; i.e., that each highlighted seep and the 

consolidated discharge are point sources discharging directly to a water of the state 

via a discrete conveyance. 

3. Seeps contain CCR pollutants -Characterizations provided by Duke Energy in 

their AOW Disposition Summary Table indicate that each of the AOWs identified 

as a seep contains contaminants of concern ( COCs) above background levels. 

Tables 7-7 and 9-2 from the Comprehensive Site Assessment Report are provided 
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as Attachment B-2 to this report. Table 7-7 shows boron and manganese at 

concentrations that are consistently elevated in the ash pore water. Table 9-2 shows 

that boron and manganese concentrations are elevated at each of the seeps except 

for S-lA and S-2A, where data were not available. 

4. Seeps are not authorized by an NPDES permit - Neither the seeps nor the 

outfalls where the seeps discharge to jurisdictional waterbodies are authorized by a 

current NPDES pennit. 

3.2 EXCEEDANCES OF THE STATE GROUNDWATER QUALITY STANDARDS 

Requirement - Title !SA of the North Carolina Administrative Code (NCAC), Subchapter 

02L.0202, Groundwater Standards. TI1e state groundwater rules establish maximum contaminant 

levels for groundwater at or beyond the compliance boundary for the ash basins. !SA NCAC 

2L.0103(d) provides that "[n]o person shall conduct or cause to be conducted, any activity which 

causes tl1e concentration of any substance to exceed that specified" in the groundwater quality 

standards in !SA NCAC 2L.0202. Further, under N.C.G.S.A. § 143-21S.l(i), "[a]ny person ... 

who is required to obtain an individual permit ... for a disposal system under the authority of G .S. 

143-2\S.l [water pollution control] ... shall have a compliance boundary ... beyond which 

groundwater quality standards may not be exceeded." See also !SA NCAC 2L.0102(3) (defining 

"compliance boundary" as "a boundary around a disposal system at and beyond which 

groundwater quality standards may not be exceeded"). 

In addition, under N.C.G.S.A. § !43-215.6A(a)(l), civil penalties may be assessed against any 

person who violates any standard established by the NCDEQ under the authority ofN.C.G.S.A. § 

143-214.1, which covers groundwater standards. 
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Finding- Constituents exceeding the standards for Class GA waters, established in 15A NCAC 

2L.0202, were documented in monitoring wells located at or beyond the compliance boundary for 

the Active Ash Basin. Based on .the groundwater monitoring analyses completed to-date, 

exceedances of the 2L standards or Interim Maximum Allowed Concentrations (IMACs) have 

been identified as described below and as shown on Attachment C-1. 

In Active Ash Basin CAMA compliance groundwater monitoring wells, the following 

exceedances of the 2L groundwater standards have been documented: 

• Surficial Groundwater- MW- I 6S-Boron, Cobalt, Iron, Manganese and Strontium. 

• Transition Zone Groundwater - Multiple Wells - Boron (CW-02), Manganese 

(CW-02 and CW-03), and pH (CW-02). 

• Bedrock Groundwater- Multiple Wells- Antimony (MW-16BR), Iron (CW-05, 

CW-06, MW-05BR, MW-OSBR and MW-09BR), Manganese (CW-020, CW-05, 

CW-06, MW-03BR, MW-05BR, MW-07BR, MW-OSBR and MW-09BR), and 

TDS (CW-06, MW-03BR, and MW-OSBR). 

The Active Ash Basin CCR compliance groundwater monitoring wells were sampled for the first 

time in June 2016 and data were not available to review during this Audit. 

Duke Energy has indicated that it is working with the NCDEQ to determine the extent of potential 

impacts to groundwater and the source of elevated concentrations of compounds in groundwater. 
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3.3 CCR CONTAINERIZED PILE MANAGEMENT 

Requirement- The CCR IUle regulates CCR piles in a manner similar to CCR landfills. A CCR 

pile is defined as "any non-containerized accumulation of solid, non-flowing CCR that is placed 

on the land." 40 C.F.R. § 257.53. In the CCR IUle preamble, EPA clarified that for a storage area 

to be considered containerized, and not considered a waste pile, the use of specific measures to 

control exposures are required, such as placement of CCR on an impervious base, or installation 

of leachate and runoff collection, or installation of walls or wind barriers (See 80 Fed. Reg. at 

21,355-56). EPA explained that CCR managed in such a containerized fashion would not be a 

CCR pile or landfill under the CCR rule, since the potential for releases would be adequately 

mitigated. A containerized holding area would not be subject to 40 C.F.R. Part 257 requirements, 

including groundwater monitoring. 

Duke Energy maintains an FGD residuals pile identified in the Operations and Maintenance 

Manual as the Gypsum Pad. The Gypsum Pad includes a radial conveyor to deliver gypsum to the 

pad, a truck wash, and truck scales. Gypsum intended for beneficial use and off-spec gypsum 

intended for disposal on-site are stored on the Gypsum Pad. Duke Energy utilizes a water spray 

truck to control fugitive dust and run-off from the gypsum pile. This combination of measures is 

intended to maintai!1 the FGD residuals in a containerized manner so· that the pile will not be 

subject to the CCR pile and CCR landfill requirements in 40 C.F.R. Part 257. 

Finding -The containerization measures employed by Duke Energy at the Gypsum Pad are not 

adequate to containerize the FGD residuals. Although the Gypsmn Pad has a liner which provides 

containment, and dust control measures utilizing water are implemented to control fugitive dust 

conditions, there are areas of the Gypsum Pad which were not adequately containerized. 
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Evidence of historical and current fugitive dust and run-off releases near the Gypsum Pad were 

observed during the visit at the Mayo Facility and in aerial photographs of the area. The Audit 

Team observed gypsum outside the containment system established for the Gypsum Pad. The 

non-containerized gypsum was most obvious under and near the conveyor system used to move 

the gypsum, including the conveyor that delivers the gypsum to the Gypsum Pad. The Audit Team 

was told by Duke Energy personnel that there were no containerization measures under the 

conveyor system. The gypsum was also observed being moved by vehicles within the Gypsum 

Pad and the vehicles tracked the gypsum outside the containerization area. 

In response to the Audit Team's observations, Duke Energy is evaluating enhancements to its 

existing controls to reduce gypsum loss. 

3.4 GROUNDWATER ISSUES- CWA DISCHARGES FROM GROUNDWATER 

Requirement- The CWA prohibits the discharge of any pollutant into the waters of the United 

States except in compliance with a permit issued pursuant to the CWA by EPA or a state with an 

approved program. 33 U.S. C.§§ 13 I !(a) and 1342. NCDEQ implements an approved NPDES 

program in North Carolina under I SA NCAC 2H.OIOO et seq, Additionally, under N.C.G.S.A. § 

143-21S.l(a), unauthorized discharges are a violation. 

Finding- The Audit Team noted that groundwater northeast of the Active Ash Basin contained 

pollutants above North Carolina's groundwater standards in !SA NCAC 21.0202. The 

groundwater from this area is hydrologically connected to surface waters and discharges to 

Crutchfield Branch. This area is shown on the Figure provided in Attachment C-1. The' facility is 

located in Person County, which is subject to the jurisdiction of the U.S. District Court for the 

Middle District of North Carolina, which follows the Yadkin Riverkeeper decision, as that is the 

current governing law in those areas of the state. Specifically, this means that discharges of 

pollutants from a point source that travel to navigable surface waters through hydrologically 

connected groundwater are considered discharges to waters of the U.S. and are therefore within 

the scope ofthe CWA. 
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4.0 OPEN ITEMS/POTENTIAL FINDINGS 

Open items and potential findings are items identified by the Audit Team while on-site that, due 

to limited available infonnation or the need for additional research, could not be detemlined as 

being in compliance or out of compliance. 

4.1 EXCEEDANCES OF THE STATE GROUNDWATER QUALITY STANDARDS 

Requirement - Title !SA of the North Carolina Administrative Code (NCAC), Subchapter 

02L.0202, Groundwater Standards. The state groundwater rules establish maxinium contaminant 

levels for groundwater at or beyond the compliance boundary for the CCP Monofill. 

Open Line of Inquiry -Solid waste compliance monitoring wells, located within the NCDEQ 

solid waste compliance boundary at the CCP Monofill, have shown exceedances of the 2L 

groundwater standard for chromium of I 0 !!g/L at MW-3 during the most recent round of sampling 

and MW-4 in the two most recent sampling rounds. The chromium concentration at MW-4 was 

as high as 160 11g/L during the November 2015 sampling event Chromium was also identified in 

the pre-operational sampling events, but at much lower concentrations. However, given the 

uncertainty regarding whether the higher concentrations of the recent chromium exceedances are 

due to natural/background conditions, the chromium exceedances are being addressed as an open 

item/potential finding at this time. 

Iron, manganese, and TDS exceedances were also observed above the 2L standards but the pattern 

of exceedances and the observation of similar conditions during pre-operational sampling, prior to 

construction of the CCP Mono fill, suggests the elevated concentrations of these compounds are 

related to background conditions. 
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Duke Energy continues to work with the NCDEQ as part oftheir comprehensive groundwater 

monitoring plan to determine the extent of potential groundwater impacts as well as the source of 

the elevated concentrations of contaminants. 
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Duke Energy Actions to Resolve Audit Findings 

Facility; Mayo Steam Electric Plant 
Date of Audit: 11-12 July, 2016 
Date of Final Report: 31 October, 2016 

·. .. 
•" . 

~~~pl~G . 

. ··-·· ·. 
Discharges via seeps are oa:urring and although Duke Energy has submitted appUcations to 
the North Caro!!na Department of Environmental Quanty (NCDEQ) for permits under the 
Clean Water Ad's (CWA) National PoHution D!sdlarge Elimination System (NPDES) program, 
NCDEQ has not yet approved the penn its, resulting in certain discharges being unauthorized 
under the CWA. 

Concenbations of ash-related constituents were documented that exceeded the standards for 
Class GA waters In monitoring wells located at or beyond the compliance boundary for Active 
Ash Basin. 

The containerization methods employed by Duke Energy al the Gypsum Pad are not 
adequate to rontainerlze the FGD residuals. 

Groundwater discharges from the ash basins are reaching the Crutchfield Branch via 
hydro!ogit3 oonnectlons. These dischaJges are not authorized by an NPDES permit and are 
therefore violations of the CWA and North Carolina regulations. 

DUKE ENERGY ACTIONS ro:RESOLVE 
.-.. _; ,;~·-~:?~';::,;.,:.~·.Jj : . 

Duke Energy appHed for and is awaiting the final NPDES permits to cover these potential 
discharges. Duke Energy recently received a draft perm~ and continues to work with the 
regulator to finalize the permll 

Duke Energy Is In the process of addressing ground\wter Impacts at Mayo under the 
procedures setout In the Coal Ash Management Act (CAMA), lnduding the generation and 
submission to NCDEQ of a detailed Comprehensive Site Assessment and a two-part 
Corrective Action Plan. Duke Energy Is wrrenUy engaged In the co11ection or additional 
infonnation at the request of NCDEQ. 

Duke Energy and NCDEQ have entered Into a settlement agreement In which they agreed 
ttl at the procedures outlined In CP.Y.A are spedflcaUy designed to address, and wlll address, 
the assessment and corredive aciion of alleged groundwater contamination associated with 
coal ash faci!illes at the Duke Energy sites. In comb! nation With the spedficrequlrements of 
CAMA, NCDEQ further acknowledges thatlhls agreement fully addresses and resolves aU 
Issues related to groundwater contamination associated with coal ash fac1iUes at the Duke 
Erergy sites, including all groundwater violations alleged In the state enforcement actions· 
anrenUy pending. 

Asphalting was completed In the area under the radial stacker. Additional curbing was 
added to better direct storm-water run-off. 

Duke Energy objects to this finding. Neither the CWA nor North Carolina regulations 
regulate lha discharge of groundwater to surface waters via hydrological connections. Duke 
Energy's actions as stated above will propedy address groundwater at !he Mayo Steam 
Eladrlc Planl 
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3.0 AUDIT FINDINGS 

The following Findings were identified by the Audit Team. 

3.1 CWA SEEPAGE 

Requirement- The Clean Water Act (CWA) prohibits the discharge of any pollutant into the 

waters of the United States except in compliance with a permit issued pursuant to, the CW A the 

by Environmental Protection Agency (EPA) or a state with an approved program. 33 U.S.C. 

§§ 1311 (a) and 1342. NCDEQ implements an approved NPDES program in North Carolina 

under !SA NCAC 2H.OIOO et seq. Additionally, under N.C.G.S.A. § l43-215.l(a), unauthorized 

discharges are a violation. 

Finding - The Audit Team observed seeps at the Roxboro Facility that discharge from point 

sources through discrete conveyances and eventually discharge to waters of the United States. 

Documentation of these seeps collected by Duke Energy showed they contain pollutants related 

to CCR stored in both the West Ash Basin and the East Ash Basin. While Duke Energy has 

requested that these seeps be included in its pending NPDES permit renewal application, the 

seep discharges are not currently authorized by an NPDES permit and therefore constitute 

violations of the CWA and the NCDEQ NPDES program. 

The following is a summary of the information which supports this Finding: 

I. Seeps are present at the facility- AOWs S-Ol through S-14 were identified in 

the Discharge Assessment Plan (DAP) prepared by Duke Energy and dated 

December 30, 2014. AOWs 'S-15, S-16, and S-17 were initially classified as 

AOWs by Duke Energy, but upon further review, Duke Energy determined these 

locations did not meet the criteria of AOWs. AOWs S-18 and AOW S-19 were 

3-1 
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recently identified and reported by Duke Energy to the NCDEQ on July 5, 2016. 

The locations of the AOWs are shown on the figure provided as Attachment B-1 

and the coordinates are provided on the table below. 

Each of these AOWs (excluding the recently identified S-19) were identified in 

the April 7, 2016 AOW Disposition Summary Table. This is a document 

developed by Duke Energy which classifies each AOW at the facility with regard 

to whether the AOW contains contaminants of concern and whether the AOW 

discharges to waters of the state. Duke Energy also provided a companion 

document, the "Proposed Categorization of Areas of Wetness" memo, which was 

dated October 23, 2015, and indicated which categories of AOWs Duke Energy 

classified as seeps. Based on the information in these documents, S-09 through S-

13 were identified as seeps by Duke Energy, since they contain contaminants of 

concern at concentrations above background levels and they discharge to waters 

of the state. S-0 I through S-08, S-14, S-18, and S-19 are also identified as seeps 

by the Audit Team. However, these seeps reach a jurisdictional waterbody via a 

NPDES permitted outfall, the pollutants in the seep are known and are consistent 

with the pollutants in the NPDES permit, and Duke is in compliance with the 

NPDES permitted limits. 

3-2 
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Areas of Wetness Summary 
Roxboro Steam Plant 

AOW 
Contains 

Point Source Flow to Identified 
Status Latitude Longitude Pollutants 

ID 
(COCl* 

Waters of tbe State* lnDAP 

S-Ol Active 36.477043 -79.076467 y y y 

S-02 Active 36.477055 -79.076727 y y y 

S-03 Active 36.476994 -79.076978 y y y 

S-04 Active 36.476923 -79.077204 y y y 

S-05 Active 36.47675 I -79.077412 y y y 

S-06 Active 36.47669 -79.077643 y y y 

S-07 Active 36.476736 -79,077954 y y y 

S-08 Active 36.4767!9 -79.078064 y y y 

S-09 Active . 36.47823 -79.05~076 ' . · y· .. t::Cs J ~Y. ·,- )' '" :' . .-,.y ___ . '. 
·' .. S-JO. Active . ' 36.479169; . -79.056963 

.., . y .. - y _. ... '" ," . .-··-;: :v:-.' .~ . ·; .. .-.. 
S-li Active . 3.6.478569 . . -79.056737, . .v· .. - - y:. ·~-~~ ... 

1.·.- '·.· 
yo, .• _ . 

. . ' . . ,.,._ 

S-12 Active· 36.478103 . -79;056735 . y·, ·"Y.- .. , - '~- y ·.· :-~ 

-
·: :s-!3 .· .Active . 36,486175: . ·"79,059612:: ' ; y· c- ·;. .•yc ., : ·. -_::y ~- ·; 

S-14 Active 36.483738 -79.063751 y y y 

S-18 Active 36.477947 -79.073728 y y N 

S-19 Active 36.4771755 -79.007639 y y N 

Notes 
Seeps are point source discharges containing CCR pollutants which discharge to waters of the state. 
COC =Contaminants of Concern identified by Duke Energy as above background at the facility. 
*Pollutant information and point source information based on Duke Energy Proposed Categorization of Areas of 
Wetness memo. 
DAP = Discharge Assessment Plan 

2. Seeps are from point sources and flow to navigable waters -The Audit Team 

observed each of the seeps listed in !he table above and concludes that Ihese seeps 

are point sources discharging directly to a water of !he state via a discrete 

conveyance. 

3. Seeps contain CCR pollutants - Characterizations provided by Duke Energy in 

their AOW Disposition Summary Table indicate that each of the AOWs identified 

as a seep contains contaminants of concern (COCs) above background levels. 

O:IJ'roJm.'J015~01,))o,w- Duke: f.ner;y CAM Audit/Sec fiiW.RcporuiRolbon>\Rolboi'o.FituiC'AMAudiuloc• 
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Tables 7-7 and 9-2 from the Comprehensive Site Assessment Report provided as 

Attachment B-2 to this report shows that the water flowing, from these seeps 

contains boron, manganese, and sulfate at concentrations that are consistently 

elevated in the ash pore water, suggesting the presence of these compounds is 

related to the ash in the basin and the ash in the basin is impacting the seepage 

discharges. 

4. Seeps are not authorized by an NPDES permit - Neither the seeps nor the 

outfalls where the seeps discharge to jurisdictional waterbodies are authorized by 

a current NPDES permit. 

3.2 EXCEEDANCES OF THE STATE GROUNDWATER QUALITY STANDARDS 

Requirement - Title 15A of the North Carolina Administrative Code (NCAC), Subchapter 

02L.0202, Groundwater Standards. The state groundwater rules establish maximum contaminant 

levels for groundwater at or beyond the compliance boundary for the ash basins. 15A NCAC 

2L.0103(d) provides that "[n]o person shall conduct or cause to be conducted, any activity which 

causes the concentration of any substance to exceed that specified" in the groundwater quality 

standards in 15A NCAC 2L.0202. Further, under N.C.G.S.A. § 143-215.l(i), "[a]ny person ... 

who is required to obtain an individual permit ... for a disposal system under the authority of 

G.S. 143-215.1 [water pollution control] ... shall have a compliance boundary ... beyond which 

groundwater quality standards may not be exceeded." See also 15A NCAC 2L.Ol02(3) (defining 

"compliance boundary" as "a boundary around a disposal system at. and beyond which 

groundwater quality standards may not be exceeded"). Industrial landfills are required to comply 

with the 2L standards at the compliance boundary in accordance with 15A NCAC 

13B.503(2)(d)(iv). 

In addition, under N.C.G.S.A. § 143-215.6A(a)(l), civil penalties may be assessed against any 

person who violates any standard established by the NCDEQ under the authority of N.C.G.S.A. 

§ 143-214.1, which covers groundwater standards. 

O:\PtojKUIJOINDISJl9o'. Duke Energy CAM AuditJIScc fila\ltrpom\RotboroiRolboro-FinaiCAMAuo.llul~ll 
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Finding -Constituents exceeding the standards for Class GA waters, established in !SA NCAC 

2L.0202, were documented in monitoring wells located at or beyond the compliance boundary 

for the ash basins and the CCP Landfill. Based on the groundwater monitoring analyses 

completed to-date, exceedances of the 2L standards or Interim Maximum Allowed 

Concentrations (IMACs) have been identified as described below. 

Constituents exceeding the standards for Class GA waters, established in ISA NCAC 2L.0202, 

were documented in monitoring wells located at or beyond the compliance boundary for the ash 

basins and CCP Landfill as shown on the figures provided in Attachment C-1. Near the East Ash 

Basin (the Semi-Active Ash Basin) and the West Basin (the Active Ash Basin), as shown on 

Figure I of 5 in Attachment C-1, excecdances at or beyond the compliance boundary were 

identified for boron. In the East Ash Basin and the West Ash Basin, as shown on Figures 4 of 5 

and 5 of 5 in Attachment C-1, exceedances at or beyond the compliance boundary were 

identified for boron, sulfate,. TDS, and strontium. CCR related constituents with documented 

releases include boron, chromium, cobalt, iron, manganese, sulfate, TDS, pH and thallium. 

NCDEQ has also noted exceedances of CCR related compounds near the CCP Landfill. 

NCDEQ requested additional assessment to be completed to help determine the source of these 

exceedances. The state noted in their June 2 7, 20 16, correspondence that boron, selenium, 

sulfate, and total dissolved solids (TDS) have been reported at concentrations greater than the 2L 

standards in groundwater samples collected from GMW-6, while boron, selenium, and TDS have 

been detected above the 2L standards in GMW-11. These wells are near (GMW-11) and beyond 

(GMW-6) the compliance boundary. 

The East and West Ash Basin and CCP Landfill CCR rule compliance groundwater monitoring 

wells were sampled for ihe first time in June 2016 and data were not available to review during 

this Audit. 
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Duke Energy continues to work with the NCDEQ as part of their comprehensive Groundwater 

Monitoring Plan to determine the extent of potential groundwater impacts as well as the source 

of the elevated concentrations. 

3.3 CCR CONTAINERIZED PILE MANAGEMENT 

Requirement- The CCR rule regulates CCR piles in a manner similar to CCR landfills. A CCR 

pile is defined as "any non-containerized accumulation of solid, non-flowing CCR that is placed 

on the land." 40 C.F.R. § 257.53. In the CCR rule preamble, EPA clarified that for a storage 

area to be considered containerized, and not considered a waste pile, the use of specific measures 

to control exposures is required which could include placement of CCR on an impervious base, 

or installation of leachate and runoff collection, and walls or wind barriers. See 80 Fed. Reg. at 

21 ,355-56. EPA explained that CCR managed in such a containerized fashion would not be a 

CCR pile or landfill under the CCR rule, since the potential for releases would be adequately 

mitigated. A containerized holding .area would not be subject to 40 C.F.R. Part 257 

requirements, including groundwater monitoring. 

Duke Energy maintains a FGD residuals gypsum pile identified as the Temporary Storage Pad 

(TSP) with a large accumulation of FGD residuals at the facility. The pile is used to manage 

gypsum which will be both beneficially used and landfilled on-site. Duke Energy utilizes a 

water spray truck to control fugitive dust and run-off from the TSP. This combination of 

measures is intended to maintain the FGD residuals in a containerized manner so that the TSP 

will not be subject to the CCR pile and CCR landfill requirements in 40 C.F.R. Part 257. 

Finding - The containerization measures employed by Duke Energy in the TSP area arc not 

adequate. Evidence of historical and current fugitive dust and run-off releases from the TSP 

were observed during the facility tour and in aerial photographs of the area. Containment 

measures were not observed on the north side of the pad, the western side of the pad including 

the area under the conveyor, and the southwest side of the pad. Additionally, releases of gypsum 
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to the. ground surface, beneath the conveyor, were observed within the plant area. These releases 

have the potential to impact groundwater. 

Duke Energy is evaluating the use of asphalt, curbing, and other measures to enhance existing 

containment controls. 

Well MW-03BR, the only well in the vicinity of the TSP, shows sulfate and TDS significantly 

above 2L standards. Gypsum is made up of calcium sulfate. These exceedances of sulfate and 

TDS may be related to the gypsum storage activities in this area. 

3.4 GROUNDWATER ISSUES- CWA DISCHARGES FROM GROUNDWATER 

Requirement -The CW A prohibits the discharge of any pollutant into the waters of the United 

States except in compliance with a permit issued pursuant to the CW A under the NPDES by 

EPA or a state with an approved program. 33 U.S.C. §§ 13ll(a) and 1342. NCDEQ implements 

an approved. NPDES program in North Carolina under !SA NCAC 2H.OIOO et seq. 

Additionally, under N.C.G.S.A. § 143-215.l(a), unauthorized discharges are a violation. 

Finding- The Audit Team noted that groundwater northeast of the Active As!) Basin contained 

pollutants above North Carolina 2L standards. The groundwater from this area discharges to the 

Intake Canal, which is a water of the state. This area is shown on the Figure provided in 

Attachment C-1. The facility is located in Person County, which is subject to the jurisdiction of 

the United States District Court for the Middle District of North Carolina, which follows the 

Yadkin Riverkeeper decision, as that is the current governing law in those areas of the state. 

Specifically, this means that discharges of pollutants from a point source that travel to navigable 

surface waters through hydrologically connected groundwater are considered discharges to 

waters of the United States and are therefore within the scope of the CWA. 
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3.5 DMR REPORTING 

Requirement - Pursuant to NCDEQ-issued NPDES Pennit No. NC00003425, Part II.E.5, 

monitoring results shall be reported on discharge monitoring reports (DMRs) at the frequency 

specified in the permit (e.g., monthly, quarterly or annually). 

Finding - For the January 2016 sampling event, the DMRs for the Roxboro Facility were 

submitted on February 25, 2016. This submittal did not include the DMR for Internal Outfall 

005. DMRs for the other monitored outfalls were included. 

A DMR for Internal Outfall 005 was submitted to NCDEQ on July 15, 2016, after this omission 

was identified by the Audit Team. 

O:\l'rojCCIS\201 5110151394 • Duke £11111))' CAM Aud!IJ'&c Flln\R~\RGkboro\Roaboro-FillliCAMAudlldock 
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4.0 OPEN ITEMS/POTENTIAL FINDINGS 

Open items and potential findings are items identified by the Audit Team while on-site that, due 

to limited available information or the need for additional research, could not be determined as 

being in compliance or out of compliance. 

4.1 STATE COMPLIANCE BOUNDARIES FOR GROUNDWATER 

Requirement - Compliance boundaries for groundwater are set by the state per 15A NCAC 

2L.Ol07. For disposal systems individually permitted on or after December 30, 1983, a 

compliance boundary shall be established 250 feet from the waste boundary or 50 feet within the 

property boundary, whichever is closer to the source. !SA NCAC 2L.0107(b). For disposal 

systems permitted prior to December 30, 1983, the compliance boundary is established at a 

distance of 500 feet from the waste boundary or at the property boundary, whichever is closer to 

the source. 15A NCAC 2L.O I 07(a). 

Open Line of Inquiry - Drawings provided by Duke Energy, including the Figure provided in 

Attachment C-1, show the "Ash Basin Compliance Boundary" surrounding the TOP. There is no 

information available to the Audit Team documenting the development of the compliance 

boundary and explaining why the Ash Basin Compliance Boundary has been extended around 

the TOP. Following the Audit, Duke Energy submitted a revised compliance boundary to 

NCDEQ. No information was provided regarding state acceptance on this issue. 

Since the TOP is not permitted as a disposal system, the Audit Team could not determine the 

basis for a compliance boundary in the TOP area. 
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4.2 CW A POLLUTANT DISCHARGE 

Requirement -The CWA prohibits the discharge of any pollutant into the waters of the United 

States except in compliance with a permit issued pursuant to the CWA under the NPDES by 

EPA or a state with an approved program. 33 U.S.C. §§ 131 !(a) and 1342. NCDEQ implements 

an approved NPDES program in North Carolina.under !Sa NCAC 2h.Ol00 et seq. Additionally, 

under N.C.G.S.A. § 143-215.1 (a), unauthorized discharges are a violation. 

Open Line of Inquiry- Certain Teed operates a conveyor on land owned by Duke Energy which 

moves gypsum from the temporary gypsum pad over the Intake Canal, which is a water of the 

state, and delivers gypsum to the Certain-Teed plant, where the gypsum is reused in wall board. 

During the facility tour, gypsum was observed on the ground in areas which drain to the Intake 

Canal and gypsum was observed on-the banks of the Intake Canal. The gypsum has the potential 

to be discharged to the Intake Canal; such discharges are not permitted. 

Duke Energy has stated CertainTeed is contractually responsible for operating and maintaining 

the conveyor and they will encourage them to take actions to control, minimize, or eliminate the 

potential for gypsum to discharge into the intake canal. 
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Duke Energy Actions to Resolve Audit Findings 

Facility: Rollboro Ste~m Plant 
D~e of Audit: 13-lS Juty, Z016 
Date of Final Repart: n Octobcr,2016 

,"': ~-- :1' .. ._-" ' 
FINDING .,,c· - ;.-! .. _ ., . .. 

' 
Oisdlarges via seeps are oc:currilg 81'11 although Duke Energy has submil!ed aps:Q:a!ions to 
!he North Cardina Departrnenl of Envlrtivnen!al Quafi1y (NCOEOJ lor permits under 1he Clean 
Water Ids (CWA) National PoD.rtD1 Disc:harge Efimina1ion System (NPOESJ prcgrnm, 
NCOEO has nol yet awro'ffld lh:l permits. resl.dti'lg in certain dlsct'lar9e! beiiYd lllaUIOOriled 
tnfer!OODNA. 

Coooentra!icm of ash-related consll!uenls were documented thai exceeded the slani:lards for 
Class GA wale!s In monitoring wens localed a1 or beyond lhe eomp6anc:e blundaJy for !he ash 
basins and CCP L.andliD. 

The arotainerization methods~ by Duke Enetgy at the Gypslrn Tempcra~y Storage 
Pad are not adequa!a to conl2ilerlzo the FGD rnsicfuaiL 

Grourxt.Yater discharges from the ash basins are reaching tho Intake Canal, wtllch Is a water 
ol the stale, via hylitllogical COI'lii9Ctilns. lOOse discharges are not authorized by an NPDES 
penni!: and are ltlei"Eifote viola!Dls of 1te OOA and North carotina ~-

AD_,.. ___ (OMRIIor-.20\60drot- .... lorOu!f<I005a3 -

DUKE ENE~GY ACllONS TO RESOLVE .; .· • .. 
.,:_, . ' .. . . 

Duke Energy applied fa and is awaltir.g the final NPOES permits to cover these poten!ial 
dischaJges. Duke Energy rncenUy received 8 draft pemit and CO"l!in.es ID wo~ with the _, """"""-
Duke Energy is In the IJ'I)CeSS of addressing grounct.rtater mpac;b a!Roxbcwo under the 
procedures set out in IN! Coal Ash Managemenl Ad. (CAMA),Ircludng lhe generalion and 
submission to NCOEO of 8 deLailed Comprehensive Site Assessment aro a two-part 
Corrodive Acllon Plan. Duke Energy Is currently engaged in the cdlection of additional 
infonnation at the request of NCOEO. 

Duke EneJVY and NCO EO have entered into a set!lement agreement in which lhey agreed 
th.allhe proted~ oullinecl in CAMA are specifically designed to address, ard wiD address, 
the assessment and corrective action of aneged grcundwatar contaminafion associa!ad with 
coal ash fadlities at lhe Duke EneruY silas. In mrnbblation with tho spedfic; 111q11irements of 
CAlM, NCDEO further a~ !hal this agreemenl rut)' addresses and resotws all 
issues related to grounct.ater oon!amination associated with ccal ash facii\ies at the Duke 
Energy sites, flduding a!l grDU'"Idwaterviolafions aDegecl in the state erdorcemenl actions 
aurently pend"ng. 

~~was COITIJieted in the area l.llder lhe ratial stacker. A projecl is in planning to 
add additional retaining wall faa!Lr'es to enhance CO"l!alnerizatian and sDmwater n.nolf 
from the gypsum pad. Tills puj9d.wiD be completed In 2011. 
Adtfitior.IIDy, forareasomed aOO operated by8 c:onlratt«cn Duke Energypri:Jperf1,1he 
OJIItraclor has increased deaBng In lho areas of spillage, om are evalua~ng options en the 
conveyor going 0'181" the canal. Thly are developing a new environ~ oontrgl plan to 
document an of lhelr d1anges. 

Duke Eoorgy ~eels to !his finding. Nei!har the CWA nor NOI1h catcfll"'3 regUatlcns 
regulate the disdlarge of granuhlaterto surface watm via hydrdogical c:onnedions. Duke 
Energy's adicns as statsd abcM! wil properly address grOIIIIttiater al the _Roxl:uo Steam 

"""'-

A cooeded DL!R was sutmtted on July 15, 2016. 

12/6/2016 
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3.0 AUDIT FINDINGS 

3.1 EXCEEDANCES OF THE STATE GROUNDWATER QUALITY STANDARDS 

Requirement - The State groundwater rules establish maximum contaminant levels for 

groundwater at or beyond the compliance boundary for the Ash Basins. See ISA NCAC 02L 

.0202. !SA NCAC 02L.OI03(d) provides that "[n]o person shall conduct or cause to be 

conducted, any activity which causes the concentration of any substance to exceed that 

specified" under the Class GA standards or the interim maximum acceptable concentrations 

(IMACs) established for groundwater quality pursuant to !SA NCAC 02L.0202. Further, under 

N.C.G.S.A. § 143-215.1(i), "[a]ny person ... who is required to obtain an individual permit .. . 

for a disposal system under the authority ofN.C.G.S.A. § 143-215.1 [water pollution control] .. . 

shall have a compliance boundary ... beyond which groundwater quality standards may not be 

exceeded." See also !SA NCAC 02L.OI02(3) (defining "compliance boundary" as "a boundary 

around a disposal system at and beyond which groundwater quality standards may not be 

exceeded"). 

In addition, under N.C.G.S.A. § 143-215.6A(a)(l}, civil penalties may be assessed against any 

person who violates any standard established by the NCDEQ under the authority ofN.C.G.S.A. 

§ 143-214. 1, which covers groundwater standards. 

Finding- Constituents exceeding the standards for Class GA waters, established in !SA NCAC 

2L.0202, were documented in monitoring wells located at or beyond the compliance boundaries 

for the 1971 Ash Basin and the 1984 Ash Basin. The CAMA groundwater monitoring network 

consists of 62 wells. Based on the review of the 2016 CAMA groundwater monitoring analyses, 

pH, boron, chloride, TDS, arsenic, chromium(VI), cobalt, iron, manganese, and vanadium 

exceed the 2L groundwater standards one or more times at or beyond the compliance boundaries 

for the 1971 Ash Basin and the 1984 Ash Basin. The compliance boundaries and the locations of 

the exceedances are provided in Attachment B to this report. 
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Duke Energy has stated its opinion that, pursuant to a September 20 15 Settlement Agreement 

with the NCDEQ, "Duke Energy is not subject to any further financial penalties for exceedances 

of groundwater standards" and "Duke Energy is not subject to any further enforcement action 

based on exceedances of groundwater standards as long as it remains in substantial compliance 

with CAMA groundwater requirements." 

The CAM has advised the Audit Team that the Audit scope docs not include an evaluation of 

compliance with the September 2015 Settlement Agreement and therefore the Audit Team does 

not take a position on Duke Energy's opinion. 

3.2 POSTED NOTICE OF INTENT TO CLOSE IMPOUNDMENTS 

Requirement - The Disposal of Coal Combustion Residuals from Electric Utilities rule (CCR 

Rule) became effective on October 19, 2015. Under 40 C.F.R. § 257.102(g), no later than the 

date the owner or operator of a CCR unit initiates closure of a CCR unit, the owner or operator 

must prepare a notification of intent to close a CCR unit. The owner or operator has completed 

the notification when it has been placed in the facility's operating record, as required by § 

257 .I 05(i)(7). Under 40 C.F.R. § 257.1 07(a) and § 257 .I 07(i)(7), the notification is also 

required to be placed on a publicly accessible Internet site with other CCR Rule compliance data 

and information. 

Finding - On July 6, 2016, Duke Energy reportedly ceased placing CCR waste streaiUS into the 

1971 and 1984 Ash Basins. At the time of the Audit, the Notice oflntent to Close the 1971 and 

1984 Ash Basins was not in the facility's operating record or posted by Duke Energy on their 

publicly available CCR Rule Compliance Data and Information website for the Sutton Facility. 
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Following the Audit, Duke Energy advised the Audit Team that on February 9, 2017, Duke 

Energy placed Notices of Intent to Close the 1971 and 1984 Ash Basins in the Sutton Facility's 

operating record pursuant to 40 C.F.R. §§ 257.102(g) and 257.105(i)(7). Duke Energy also 

advised the Audit Team that on February 16, 2017, Duke Energy provided a notification of the 

Notices oflntent to Close the 1971 and 1984 Ash Basins to the relevant State Director (NCDEQ) 

pursuant to 40 C.F.R. § 257.106(i)(7) and posted the Notices oflntent to Close to Duke Energy's 

publicly accessible CCR Rule Compliance Data and Information web site in accordance with 40 

C.P.R. § 257.107(i)(7). 
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4.0 OPEN LINES OF INQUIRY 

Open Lines of Inquiry are items identified by the Audit Team while on-site that, due to limited 

available information or the need for additional research, could not be determined as being in 

compliance or out of compliance. 

There were no Open Lines of Inquiry identified during the Audit. 
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Duke Energy Actions to Resolve Audit Findings 

Facility: LV. Sutton Energy Compli!!x 
Date of Audit: 6-7 February, 2017 
Date of final Report: 5 May, 2017 

-.. 
Conslit\Jents exceeding the standards for Class GA mters, established in 1SA NCAC 2L.0202 Duke Energy is in the process of addressing groundwater impacts under the procedures set 
were documented In monitoring wels located at or beyond the c:om;i~ance boundaries for the out in the Coal Ash Management hi (CAMA}, including the genera lion and submission to 
1971 and the 1984 Ash Basins. NCDEQofa detaUed Comprehensive Sire Assessment and a two-part Corrective Action 

AI the time of the Auda, the Notice of Intent to Close the 1971 and 1984 Ash Basins were not 
ln the facility's operating record or posted on the publicly available CCR Rule Compliance 
Data and Information website for the Sutton Facility as required by the CCR Rule. 

OPEN UNES .OF INQUIRY 

None 

Plan and any necessary supplemental Information or revisions, Duke Energy is currently 
engaged in the ooDedion of add"rtional information at the request of NCDEQ 

Duke Energy posted the Notices for the Sutton Ash Basins to its publically accessible Web 
site and made the noGfications required by the CCR rule. AddilionaBy, Duke Energy 
reviewed Its other locations to ensure arr required NoHces were posted. 

. '·. · DUKE ENERGY ACTIONS TO RESOLVE- . • ·• 
• > • • ' •• 

·:.,,. . ' 
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3.0 AUDIT FINDINGS 

3.1 EXCEEDANCES OF THE STATE GROUNDWATER QUALITY STANDARDS 

Requirement - The State groundwater rules establish maximum contaminant levels for 

groundwater at or beyond the compliance boundary for the Ash Basin. See !SA NCAC 02L .0202. 

!SA NCAC 02L.Ol03(d) provides that "[n]o person shall conduct or cause to be conducted, any 

activity which causes the concentration of any substance to exceed that specified" under the Class 

GA standards or the interim maximum acceptable concentrations (IMACs) established for 

groundwater quality pursuant to !SA NCAC 02L.0202. Further, under N.C.G.S.A. § 143-21S.I (i), 

"(a]ny person ... who is required to obtain an individual permit ... for a disposal system under the 

authority of N.C.G.S.A. § 143-21S.l [water pollution control] ... shall have a compliance 

boundary ... beyond which groundwater quality standards may not be exceeded." See also I SA 

NCAC 02L.O I 02(3) (defining "compliance boundary" as "a boundary around a disposal system at 

and beyond which groundwater quality standards may not be exceeded"). 

In addition, under N.C.G.S.A. § 143-21S.6A(a)(l), civil penalties may be assessed against any 

person who violates any standard established by the NCDEQ under the authority ofN.C.G.S.A § 

I 43-2 I 4. I, which covers groundwater standards. 

Finding -Constituents exceeding the standards for Class GA waters, established in I SA NCAC 

2L.0202, were documented in monitoring wells located at or beyond the compliance boundary for 

the Weatherspoon Facility Ash Basin. The CAMA groundwater monitoring network consists of 

52 wells. Based on the review of the January 2016 CAMA groundwater monitoring analyses, pH 

and manganese exceed the 2L groundwater standards one or more times at or beyond the 

compliance boundary for the Weatherspoon Facility Ash Basin. Attachment B provides a 

summary of the locations of these exceedances during the January 2016 monitoring event. 
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Exceedances of the 2L groundwater standards for TDS, cobalt, iron, and vanadium were also 

observed during groundwater monitoring completed at the Weatherspoon Facility and are also 

,shown in Attachment B. These compounds are found in background groundwater in the vicinity 

of the Weatherspoon Facility. Duke Energy persoonel reported that Duke is working with NCDEQ 

to develop a methodology to understand and quantify the contribution of background to the 

conditions at the Weatherspoon Facility and understand whether Duke Energy is responsible for 

excecdances of these constituents. 

Duke has also stated its opinion that, pursuant to a September 2015 Settlement Agreement with 

the NCDEQ, "Duke Energy is not subject to any further financial penalties for exceedances of 

groundwater standards" and "Duke Energy is not subject to any further enforcement action based 

on exceedances of groundwater standards as long as it remains in substantial compliance with 

CAMA groundwater requirements." 

The CAM has advised the Audit Team that the Audit scope does not include an evaluation of 

compliance with the September 2015 Settlement Agreement and therefore the Audit Team does 

not take a position on Duke Energy's opinion. 

O;IJ'tujeds\:!OIS'JOISllM ·Duke Enefl)' t'AM Audita\ WOO! DOOimettlJ\Sitr lnfortnDtlun .:Ill Rcpunill¥'fi2·Lec\Repartt\1017\Dn~l\ CAM Rr:pon 2017. WSLEE.doca 
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4.0 OPEN LINES OF INOUIRY 

Open Lines of Inquiry are items identified by the Audit Team while on-site that, due to limited 

available information, an unsettled area oflaw, or the need for additional research, could not be 

determined as being in compliance or out of compliance. 

4.1 CLEAN WATER ACT DISCHARGES THROUGH WETLANDS 

Requirements - The federal Clean Water Act prohibits the discharge of any pollutant into the 

waters of the United States except in compliance with a permit issued pursuant to the CW A under 

the National Pollutant Discharge Elimination System (NPDES) by EPA or a state with an approved 

program. 33 U.S.C. §§ 13Il(a) and 1342. NCDEQ implements an approved NPDES program in 

North Carolina under !SA NCAC 2H.OIOO et seq. "Waters of the United States" i~ defined in part 

as including wetlands, i.e., "those areas that are inundated or saturated by surface or groundwater 

at a frequency and duration sufficient to support, and that under normal circumstances do support, 

a prevalence of vegetation adapted for life in saturated soil conditions." 40 C.F.R. § II 0.1 

{defining "navigable waters" and "waters ofthe U.S."). The U.S. Army Corps of Engineers issues 

jurisdictional determinations, which determine whether a wetland qualifies as "waters of the 

United States." On other Duke Energy Sites, NCDEQ has taken the position that a seep 

discharging into a jurisdictional wetland c·an be subject to NPDES permitting. 

Open Line of Inquiry 

Existing Conditions 

Contaminated seepage exists around the Ash Basin and is collected in channels at the base of the 

Ash Basin. There are two discrete channels which capture the contaminated seepage from the Ash 

Basin. Contaminated seepage discharges are generated at S-11, S-24, S-12, S-13, S-14, S-23, S-

O:IJlroj~u\lOIS\l0\5JJQ.S. Du1c Em.., CAM AwiitJ.\WM. Documtrlts\Shr lnromwion and RtponiAJ;IO)-Wwhmpoo~~\R.C'pllfb'll017'\DrwfiRqian\Dnfl-2017· Wrathmpoon CAM Audil 
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04 and S-15 on the western and southern side of the basin. The flows are combined with discharges 

S-02, S-03, and S-05 from the eastern side of the basin, which are conveyed in a recently 

constructed effluent channel. Preliminary wetlands drawings completed by consultants to Duke 

Energy, and included as Attachment C to this report, show these flows discharge to wetlands prior 

to entering the Cooling Pond. The area of wetlands shown on the preliminary mapping provided 

in Attachment C was not certified as a jurisdictional wetland at the time of the Audit. 

On the western side of the Ash Basin, contaminated seepage discharges from S-9 and S-16 flow 

in a discrete channel. The flow in the discrete channel discharges through an area shown as 

wetlands on the preliminary wetlands drawings, prior to entering the Cooling Pond. Discharges 

from S-9 and S-16 did not pass through an outfall prior to entering the wetlands. 

Any water which enters the Cooling Pond from the Ash Basin may discharge through Outfall 00 I 

into the Lumber River. However, due to the unique hydrogeologic conditions in the Cooling Pond 

area, Duke personnel reported that there is rarely a discharge through Outfall 00 I into the Lumber 

River. 

Regulatory Correspondence 

As noted above, Duke Energy personnel stated during the Audit that only the preliminary wetlands 

mapping completed by Duke Energy's consultants was available and no jurisdictional delineations 

of the wetlands have been completed by the Army Corps of Engineers. 

At the time of the Audit, NCDEQ had not yet issued the final NPDES permit for the Weatherspoon 

Facility. 
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Open Line oflnquiry 

The available information suggests the seepage from the Ash Basin may enter a jurisdictional 

wetland area, which would make the wetland a water of the State, prior to reaching the approved 

outfall. In the absence of information on whether the discharges from the channels is to a 

jurisdictional wetlands area, the Audit Team cannot conclude whether there is a violation of 

Section 402 of the Clean Water Act. For this reason, this is considered be an Open Line ofinquiry. 
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Duke Enerzy Actions to Resolve Audit Findings 

Fadlity: W.H. Weatherspoon Power Plant 

Date of Audit: 8-9 February, 2017 
Date of Final Report: 5 May, 2017 

·ANDING. . ; . 
.. 

. . .. . 
~tituenls exceeding the standards for aass GA waters, established in 1SA NCAC 2l.0202 
were doOJmenled In monitoring wells located at or beyond the compliance boundaries for the 
Ash Basin. 

~·' ' . · O~EN UNES OF IN.QUIRY . . .. 
'"'•'' ,• 

. ,. '·' 
No jurisdictional delineations of the wetlands have been completed by the tvrny Corps of 
Engineers. Seepage from the Ash Basin may enter a JurisOIClional wetland area prior to 
reachino the approved outfall. 

. DUKE ENERGY ACTIONS TO RESOLVE . 

Duke Energy is in the process of addressing groundwater impacts under the procedures set 
out in the Coal Ash Management Act (CAMA), inducfmg !he generation and submission to 
NCO EO of a detailed Comprehensive Site Assessment and a two-part Corrective Action 
Plan and any necessary supplementallnfonnatlon or revisions. Duke Energy is currently 
engaged in the collection of addilionallnforma~on at the request of NCOEQ. 

. DUKE ENERGY ACTIONS TO RESOLVE 
· .. , . 

' 
. . 

Duke Energy continues lo pursue US ArrrrJ Corps of Engineers we!lands delineations at the 
Station. 
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3.0 AUDIT FINDINGS 

The following Findings were identified by the Audit Team. 

3.1 SEEPAGE UNDER THE CLEAN WATER ACT 

Requirement - The Clean Water Act (CWA) prohibits the discharge of any pollutant into the 

waters of the United States except in compliance with a permit issued pursuant to the CWA under 

the National Pollutant Discharge Elimination System (NPDES) by EPA or a state with an approved 

program. 33 U.S.C. §§ 13ll(a) & 1342. NCDEQ implements an approved NPDES program in 

North Carolina under 15A NCAC 2H.OIOO el seq. Additionally, under NCGS § 143-215.l(a) 

unauthorized discharges of a pollutant to waters of the state are a violation of North Carolina law. 

Finding - The Audit Team reviewed documentation of seeps located west of both the 1964 Ash 

Basin and the 1.982 Ash Basin which contain pollutants that discharge from point sources through 

discrete conveyances to waters of the State. These seeps are not authorized by a current NPDES 

permit and therefore constitute violations of the CWA, and the NCDEQ NPDES permitting 

program. 

The locations of the discharges are shown in boxes provided around 'the sampling points identified 

in Attachment B. Locations A-01, B-01, Ponded Water- F, C-01, E-01, F-01, F-02 all had 

discharges to the French Broad River or wetlands during the monitoring conducted at these 

locations in 20 16. The French Broad River and the wetlands are waters of the State. Discharges 

N-0 l and P-0 I also had elevated levels of iron and manganese but these are believed by Duke 

Energy personnel to be associated with background conditions and not a result of the influence of 

the Ash Basin. Discharge location F-01 and F-02 were located in mapped jurisdictional wetland 

areas. 
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In summary, seeps exist at the facility and discharges from these seeps flow into the French Broad 

River and wetlands at the facility. The seeps contain pollutants at the locations identified above 

and are not authorized by the current NPDES permit. 

Duke Energy applied for renewal of its NPDES permit in June 20 I 0, and this application had the 

effect of extending the December 2010 expiration date of the permit until NCDEQ acts on the 

renewal request. As of the date of the Audit, NCDEQ had not acted on the pending request. Duke 

Energy submitted a proposed amendn1ent to its renewal application in July 2014 requesting 

coverage for seepage waters that had been identified at the facility during 2014. Duke Energy 

submitted supplemental information to NCDEQ in support of the NPDES permit application as 

recently as December I, 2016. 

3.2 EXCEEDANCES OF THE STATE GROUNDWATER QUALITY STANDARDS 

Requirement - The state groundwater rules establish maximum contaminant levels for 

groundwater at or beyond the compliance boundaries for the 1964 and 1982 Ash Basins. See 15A 

NCAC 02L.0202 (Groundwater Standards). 15A NCAC 2L.OI03(d) provides that "[n]o person 

shall conduct or cause to be conducted, any activity which causes the concentration of any 

substance to exceed that specified" under the Class GA standards or the interim maximum 

acceptable concentrations (IMACs) established for groundwater quality in 15A NCAC 2L.0202. 

Further, under NCGS. § 143- 215.l(i), "[a]ny person ... who is required to obtain an individual 

permit ... for a disposal system under the authority ofG.S. 143-215.1 [water pollution control] ... 

shall have a compliance boundary ... beyond which groundwater quality standards may not be 

exceeded." See also 15A NCAC 2L.Ol02(3) (defining "compliance boundary" as "a boundary 

around a disposal system at and beyond which groundwater quality standards may not be 

exceeded"). 
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In addition, under NCGS § I43-215.6A(a)(l), civil penalties may be assessed against any person 

who violates any standard established by the NCDEQ under the authority ofNCGS 

§ 143-214.1, which covers groundwater standards. 

Finding - Constituents exceeding the state standards for Class GA waters, established in !SA 

NCAC 2L.0202, were documented in monitoring wells located at or beyond the compliance 

boundaries for the 1964 and I 982 Ash Basins at the facility. Based on the review of the 2016 

CAMA groundwater monitoring analyses, boron, chloride, cobalt, iron, manganese, sulfate and 

total dissolved solids (TDS) were observed to exceed the 2L or the IMAC groundwater standards 

one or more times at or beyond the compliance boundaries of the 1964 Ash Basin and 1982 Ash 

Basin. The compliance boundaries and the locations of the exceedances are provided in 

Attachment C. 

Duke Energy has stated its opinion that, pursuant to a September 2015 Settlement Agreement with 

the NCDEQ, "Duke Energy is not subject ·to any further financial penalties for exceedances of 

groundwater standards" and "Duke Energy is not subject to any further enforcement action based 

on exceedances of groundwater standards as long as it remains in substantial compliance with 

CAMA groundwater requirements." 

The CAM has advised the Audit Team that the Audit scope does not include an evaluation of 

compliance with the September 20 15 Settlement Agreement and therefore the Audit Team does 

not take a position on Duke Energy's opinion. 
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4.0 OPEN LINES OF INQUIRY 

Open Lines of Inquiry are items identified by the Audit Team while on-site that, due to limited 

available information or the need for additional research, could not be determined as being in 

compliance or out ofcompliance. 

4.1 GROUNDWATER ISSUES- CW A DISCHARGES FROM GROUNDWATER 

Requirement - The federal CWA prohibits the discharge of any pollutant into the waters of the 

United States except in compliance with a permit issued pursuant to the CWA under the NPDES 

program by EPA or a state with an approved program. 33 U.S.C. §§ 13ll(a) & 1342. NCDEQ 

implements an approved NPDES program in North Carolina under !SA NCAC 2H.OIOO et seq. 

Additionally, under NCGS § 143-215.I(a) unauthorized discharges of a pollutant to waters of the 

state are a violation of North Carolina law. 

Open Line of Inquiry -The Audit Team noted that groundwater with boron, total chromium, iron, 

manganese, cobalt, chloride, pH, sulfate and TDS above the North Carolina 2L or !MAC 

groundwater standards migrated and discharged to the French Broad River, which is a water of the 

State. Figures showing the migration of these compounds are provided in Attachment C to this 

report. 

The federal courts have reached conflicting conclusions on the question of whether the federal 

CWA applies to discharges of pollutants into groundwater that migrate into surface waters. Not 

only is there a split across the federal courts nationwide, there is a split within the Fourth Circuit, 

which covers North Carolina. The federal court in the Eastern District of North Carolina held in 

Cape Fear River Watch v. Duke Energy Progress, 25 F. Supp.3d 798 (E.D.N.C. 2014), that the 

CW A does not apply to groundwater, regardless of whether that groundwater is hydrologically 

connected to navigable surface waters. In contrast, the federal court in the Middle District ofNorth 

Carolina reached the opposite conclusion in Yadkin Riverkeeper, Inc. v. Duke Energy Carolinas, 

LLC, 2015 WL 6157706 (M.D.N.C. 2015), holding that "(t]his Court agrees with the line of cases 
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affinning CWA jurisdiction over the discharge of pollutants to navigable surface waters via 

hydrologically connected groundwater, which serves as conduit between the point source and the 

navigable waters."/d. ·at *9-10. Other federal district courts in the Fourth Circuit outside ofNorth 

Carolina have also reached conflicting interpretations, but the U.S. Court of Appeals for the Fourth 

Circuit (i.e., the appellate court) has not yet addressed this question. 

Federal district court decisions are persuasive authority only, and do not constitute binding or 

controlling precedent. Therefore, until the Fourth Circuit or the U.S. Supreme Court issues an 

opinion affinning or rejecting CWA jurisdiction over the discharge of pollutants to navigable 

surface waters via hydrologically connected groundwater that serve as a conduit between the point 

source and the navigable waters, the Audit Team cannot determine whether the observed discharge 

of pollutants constitutes a violation of the CW A. The Audit Team therefore includes this 

observation as an Open Line oflnquiry. 

4.2 EXCEEDANCES OF THE STATE GROUNDWATER QUALITY STANDARDS 

Requirement - The state groundwater rules establish maximum contaminant levels for 

groundwater at or beyond the compliance boundaries for the 1964 and 1982 Ash Basins. See !SA 

NCAC 02L.0202. !SA NCAC 2L.0103(d) provides that "[n]o person shall conduct or cause to be 

conducted, any activity which causes the concentration of any substance to exceed that specified" 

under the Class GA standards or the IMACs established for the groundwater quality pursuant to 

ISA NCAC 2L.0202. Further, underNCGS § 143- 215.1(i), "[a]ny person ... who is required to 

obtain an individual penni! ... for a dispo.sal system under the authority ofG.S. 143-215.1 [water 

pollution control] ... shall have a compliance boundary ... beyond which groundwater quality 

standards may not be exceeded." See also l5A NCAC 2L.0102(3) (defining "compliance 

boundary" as "a boundary around a disposal system at and beyond which groundwater quality 

standards may not be exceeded"). 
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In addition, under NCGS § 143-215.6A(a)(l), civil penalties may be assessed against any person 

who violates any standard established by the NCDEQ under the authority ofNCGS 

§ 143-214.1, which covers groundwater standards. 

Open Line of Inquiry - As noted in Finding 3.2 above, constituents exceeding the standards for 

Class GA waters, established in 15A NCAC 2L.0202, were documented in monitoring wells 

located at or beyond the compliance boundary for the 1964 and 1982 Ash Basins at the facility. 

Finding 3.2 concerns constituents detected at levels that allow the Audit Team to reach compliance 

conclusions. Based on the review of the 20 16 CAMA groundwater monitoring analyses, there are 

some additional constituents, specifically, pH, and chromium, that were also observed above their 

2L or !MAC standards one or more times at or beyond the compliance boundary of the 1964 Ash 

Basin and 1982 Ash Basin where the Audit Team could not reach specific compliance conclusions. 

The compliance boundaries and the locations of the exceedances are provided in Attachment C. 

The Audit Team noted that the levels of these constituents exceeded the state groundwater 

standards but it was not possible to conclude whether these exceedances were due to ash basin 

discharges or background conditions. This was primarily due to the limited amount of data 

available and the low regulatory standards for these compounds, in connection with the detection 

limits of the available analytical methods. Duke Energy is completing additional studies to 

understand the influence of background conditions at the groundwater sampling locations. 
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Duke Energy Actions to Resolve Audit Findings 

Facility: Asheville Steam Station 
Date of Audit: 22-ll Mart:h, 2017 
Date of Final Report: 2 June, 2017 

. '"' . ·FINDING . . ' - . ,.-' 
· • .. ~UKEENERGY ACTIONS. TO RESOLye .. :' ·_ •· •. ;,, 

Discharges via seeps are occurring and although Duke Energy has submitted applications to Duke Energy applied for permits to cover these potential discbarges and continues to worX 
the North Carolina Department of Environmental Quality (NCOEQ) for permits under the with the regulator to finalize the permit. Duke Energy Is expeditiously dewatering and 
aean Water Act's (CWA) National Pollution Discharge Elimination System (NPDES) program, dosing basins to control, reduce or eliminate these potential discharges altogether, 
NCDEQ has not yet approved the permits, teSUting in certain discharges being unauthorized 
under the CWA. 

Constituents exceeding the standards for Class GA waters, established In 15A NCAC 2l.0202 Duke Energy is in the process of addressing groundwater impacts under the procedures set 
were documented in moni1oring.wells located at or beyond the compliance boundaries for the out in the Coal Ash Management Act (CAMA), induding the generation and submission to 
Ash Basin. NCDEQ of a detailed Comprehensive Sae Assessment and a two-part Corrective Action 

,. 
Groundwater discharges may be CWA violations. 

-. ··. 

Plan and any necessary supplemenlal information 01 revisions. Duke Energy is aJfTenUy 
engaged in the coUection of additional Information at the request of NCDEQ 

· :c . • DUKE ENERGY ACTIONS TO.RESOLVE -, . 
- ~ ' ' ' . 

J; ' ' - •' ' ·-· 

Further discussions with the CAM resolved that this is a matter of unsetued law and wi11 
remain an Open Una or inquiry until the matter is settled. 

in the mean time, Duke Energy's actions to address groundwater impacts also address this 
issue. 
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Duke Energy Actions to Resolve Audit Findings 

Faa1ity: Mrfo Stnm Electrlt P\'ant 
Date of Audit 1'"lll July, 2017 
D1te of Rna! Report: U September, 2017 

"' .. .. 
- ~· ... __ ·~· 

,, ' FINDINGS .. 
':· ' 

. . .. 
Discharges via seeps are OCCUI'l'Vlg and allhOugh Duta Energy has submitted ap!ii:alicm 
to !he Nor1h Carolina Department of Environmental Quality (NCDEO) for pemuts under the 
Clean Water Atfa {CWA} National Pollutiln Discharge Elimlnatlon System (N?OES) 
program, NCDEO has not yet apprwed lhe pemits, resulting inc:ertaindischalges bmg 
Llll3uttlorized under the CWA 

Co1cenlratiJns of ash-related oonstituen!s were documented that exceeded the s!Mdards 
for ctASS GA waters in monltomg wells located at or beyond lhe compliance boundary ror 
the Active Ash Bash 

•. c !·,·~;.,OPENUNEOFINQUIRYi', ·.-: ·• 
. • ' . . ' . c ' • . • 

Concentratxm of astHela!ed c:onsliluenls were documented !hat exceeded the standards 
for ClASS GA waters in monitoring~ located at or beyond the compliance boundaty for: 

a Active Ash Basin and may be due to nahrrally occurring (background) coodttions. 

b. CCP Monofiil with elevated boron c:oncentrafuns from an unkra.m source measured in 
!Jll)Utldwa!er samples from tt.oo CCR weDs loca!ed just nMh of the CCP r..b1ofil. 

' 
DUKE ENERGY ACTIONS ~0 RESOLVE 

.; 

Duke Energy applied for permits to cover lhese potential discharges and continues to 
wort with tho regula!Or to finaftZe the permit, Duke Energy is expedifuusly dewatering and 
closing basins !0 contrDI, reduce or efltTllnate lhese potential disCharges allogelher. 

Duke Energy Is in the process of addressi'lg groundwater inpads under the procedum 
set ou\ In tho Coal Ash Manaqemen'l Act (CAMA),Includng !he generation and 
submission to NCO EO of a detailed Comprehensive Site AssessllV!Ill and a t.w-part 
CotreetM! Adion Plan ard any necessary supplemenlalln!orrna!iOn or revisions. Duke 
Energy Is currently engaged in the collection of additional infonnation atlhe request of 
NCOEO lo understand the lnftuenea of backg1'l11Jnd conditions at ltle groundwater 
sampiJng locali<m. 

'. . pUKE ENERGY ACTIQNS TO RESOLVE " 
. .· 

a. Duke Energy is In lhe process of alidressing groundwater impacb under the 
procedures setout in the Coal Ash Man!gementAct (CAMA), including lhe genera~on 
and submission 10 NCOEQ of a detailed Comprehensive Site Assessment and a two-part 
Corrective Action Plan and any necessary supplemenlallnbmalicrl or revisions. Duke 
Energy Is curren!ly engaged i1 the colleclion of additional Information at the request of 
NCDEQ to understand the lnftuenca of background cond'lfuns at !he gi'OI.IIllhYater 
satl'flling locations. 

b. Duke Energy submi!led lo NCOEQ a Work Plan lor Assessmenl: of Groundwater at the 
CCP Monofill dated January 31,2017, revised February23, 2017. NCDEQ provided 
approval ol the abo'lewrrl'. plan ID Duke Energy on Mardl22, 2017. To delineate 
groundwater in !he area of coocem. Duke Energy plarmed 10 irtslal24 monitcringwetls (8 
duster locations with 3 wens per~li:ln; shallow, lrans!tion,and bedrock zones) north 
and east of the CCP Monoflll. Mobilization of dnll!ng efforts <XXlJTfed on August 9, 2017 
Yo111ch was proceeded by dearing and access preparatOns. As of September 18, 2017, 9 
wells have been inslalled (5 duster k>caOOns romp!ete). Wells al each duster location 
were enmtnated due lo Inadequate or no presence of water In one of the three subsurface 
zones. Three duster 1ocatilns (9 wels) remain to be inst&1. The grcundwalel' 
monitoring wens installed 10 date have undergone Initial developmenl. Following 
instanation oflhe remaiNng weus, fuB development win be completed, ana.!ytical samples 
obtained, and assessment conduded. 

• 
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3.0 AUDIT FINDINGS 

The following Findings at the Mayo Facility were identified by the Audit Team. 

3.1 SEEPAGE UNDER THE CLEAN WATER ACT 

Requirement- The federal Clean Water Act (CW A) prohibits the discharge of any pollutant into 

the waters of the United States except in compliance with a permit issued pursuant to the CWA 

under the National Pollutant Discharge Elimination System (NPDES) by the United States 

Environmental Protection Agency (EPA) or a state with an approved program. 33 U.S.C. §§ 

1311 (a) and 1342. NCDEQ implements an approved NPDES program in North Carolina under 

15A NCAC 02H.0100 et seq. Additionally, under N.C.G.S.A. § 143-2!5.l(a), unauthorized 

discharges of a pollutant to waters of the State are a violation of North Carolina law. 

Finding - The Audit Team observed seeps at the Mayo Facility which contain pollutants and 

which discharge, from point sources through discrete conveyances, to waters of the United States. 

While Duke Energy has requested these seeps be included in the pending NPDES permit renewal 

application, these seeps are not authorized by a current NPDES permit and therefore constitute 

violations of the CWA, the NCDEQ NPDES permitting program, and N.C.G.S.A. § 143-215.l(a). 

Point source discharges to surface waters have been identified at AOW sampling locations S-1, S-

1 A, S-2, S-2A, S-2B, S-3, S-4, S-8, and S-1 0 in and around the Active Ash Basin present at the 

Mayo Facility. The locations of these discharges are shown on the figures provided in Attachment 

B. The discharges at these locations, identified here as seeps, enter the Crutchfield Branch. 

Sampling conducted during 2016 and 20 17 showed these discharges contained pollutants including 

pH, boron, iron, vanadium and elevated hardness levels. A summary of the sampling results is 

provided on the tables in Attachment B. 
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In summary, seeps exist at the Mayo Facility and the discharges from these seeps flow into the 

Crutchfield Branch, which is a water of the United States. The seeps contain pollutants, and the 

discharges are not authorized by the Mayo Facility's current NPDES permit. 

NCDEQ is in the process of developing a final NPDES permit that would cover these seeps. A 

draft permit was issued in January 2017, which included the seeps, and Duke Energy has had 

continued correspondence with the NCDEQ over the last 6 .months regarding final details and 

issuance of a final pennit. 

3.2 EXCEEDANCES OF THE STATE GROUNDWATER QUALITY STANDARDS 

Requirement - The State groundwater rules establish maximum contaminant levels for 

groundwater at or beyond the compliance boundary for the Active Ash Basin. See !SA NCAC 

02L.0202. !SA NCAC 02L.Ol03(d) provides that "[n]o person shall conduct or cause to be 

conducted, any activity which causes the concentration of any substance to exceed that specified" 

under the Class GA standards or the interim maximum acceptable concentrations (IMACs) 

established for groundwater quality pursuant to !SA NCAC 02L.0202. Further, under N.C.G.S.A. 

§ 143-21S.l(i), "[a]ny person ... who is required to obtain an individual permit ... for a disposal 

system under the authority ofN.C.G.S.A. § 143-215.1 [water pollution control] ... shall have a 

compliance boundary ... beyond which groundwater quality standards may not be exceeded." See 

also !SA NCAC 02L.O I 02(3) (defining "compliance boundary" as "a boundary around a disposal 

system at and beyond which groundwater quality standards may not be exceeded"). 

In addition, under N.C.G.S.A. § 143-21S.6A(a)(l), civil penalties may be assessed against any 

person who violates any standard established by the NCDEQ under the authority ofN.C.G.S.A. § 

143-214.1, which covers groundwater standards. 

3-2 

-App. 309-



Doc. Ex. 3754

THE ELM CONSULTING GROUP INTERNATIONAL LLC 

Finding- Constituents exceeding. the standards for Class GA waters, established in !SA NCAC 

2L.0202, were documented in monitoring wells located at or beyond the compliance boundary for 

the Active Ash Basin. Based on the review of the 2016 and 2017 CAMA groundwater monitoring 

analyses and the NPDES groundwater monitoring analyses, pH, boron, iron and manganese were 

observed to exceed the 2L or !MAC groundwater standards one or more times at or beyond the 

comp Hance boundary of the Active Ash Basin. The compliance boundary and the locations of the 

exceedances are identified in Attachment C to this report. Attachment D provides the NPDES 

Groundwater Results. 

Duke Energy has stated its opinion that, pursuant to a September 20 IS Settlement Agreement with 

the NCDEQ, "Duke Energy is not subject to any further financial penalties for exceedances of 

groundwater standards" and "Duke Energy is not subject to any further enforcement action based 

on exccedanccs of groundwater standards as long as it remains in substantial compliance with 

CAMA groundwater requirements." 

The CAM has advised the Audit Team that the Audit scope does not include an evaluation of 

compliance with the September 2015 Settlement Agreement and therefore the Audit Team does 

not take a position on Duke Energy's opinion. 
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4.0 OPEN LINES OF INQUIRY 

Open Lines of Inquiry are items identified by the Audit Team while on-site that, due to limited 

· available infonnation or the need for additional research, could not be detem1ined as being in 

compliance or out of compliance. 

4.1 EXCEEDANCES OF THE STATE GROUNDWATER QUALITY STANDARDS 

Requirement - The State groundwater rules establish maximum contaminant levels for 

groundwater at or beyond the compliance boundary for the Active Ash Basin. See !SA NCAC 

02L.0202. !SA NCAC 02L.Ol03(d) provides that "[n]o person shall conduct or cause to be 

conducted, any activity which causes the concentration of any substance to exceed that specified" 

under the Class GA standards or the interim maximum acceptable concentrations (IMACs) 

established for groundwater quality pursuant to !SA NCAC 02L.0202. Further, under N.C.G.S.A. 

§ 143-2IS.I(i), "[a]ny person ... who is required to obtain an individual permit ... for a disposal 

system under the authority ofN.C.G.S.A. § 143-2IS.l [water pollution control) ... shall have a 

compliance boundary ... beyond which groundwater quality standards may not be exceeded." See 

also lSA NCAC 02L.OI02(3) (defining "compliance boundary" as "a boundary around a disposal 

system at and beyond which groundwater quality standards may not be exceeded"). 

In addition, under N.C.G.S.A. § 143-215.6A(a)(l), civil penalties may be assessed against any 

person who violates any standard established by the NCDEQ under the authority ofN.C.G.S.A. § 

143-214.1, which covers groundwater standards. 
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Open Line of Inquiry 

Active Ash Basin 

Constituents exceeding the standards for Class GA waters, established in ISA NCAC 2L.0202, 

were documented in monitoring wells located at or beyond the.compliance boundary for the Active 

Ash Basin. Based on the review of the 20 16 and 20 17 CAMA groundwater monitoring analyses, 

cobalt, iron, TDS and vanadium were observed to exceed the 2L or IMAC groundwater standards 

one or more times at or beyond the compliance boundary of the Active Ash Basin. However, these 

exceedances may be due to naturally occurring (background) conditions because these four 

substances have been measured in samples of groundwater taken from wells upgradient of the 

Active Ash Basin. Duke Energy is completing additional studies to understand the influence of 

background conditions at the groundwater sampling locations. The compliance boundary and the 

locations of the exceedances are identified in Attachment B to this report. 

CCP Monofill 

Elevated boron concentrations were measured in groundwater samples from two CCR wells (CCR-

21 OD and CCR-209BR) located just north ofthe CCP Mono fill. The highest boron concentrations 

measured were 3,910 ug/1 at CCR-209BR and 1,000 ug/1 at CCR-2100. Both samples were 

collected on March 29, 2017. These measured concentrations exceeded the NCDEQ 2L 

groundwater standard for boron of 700 ug/1. The groundwater samples with the elevated boron 

concentrations were collected from monitoring wells located inside the compliance boundary of 

the CCP Monofill. 

0:\Projecu\:!OIS\:!OinJY-a- Dulle 8\crgy CAM Audits\Woril Dorumer~t~\Shc lnformallon and Rcportina\I)-MJ~\Rcporull0171Final CAM RqtcriU017-FillliiCAM- M•ya.docol 
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Duke Energy completed an initial evaluation of the potential source of boron and identified two 

ancillary units to the landfill, a truck wheel wash station and leachate transfer vault as potential 

sources of groundwater impact during an initial review of landfill operations and groundwater 

data. Duke Energy has indicated that these units and other ancillary units are undergoing further 

groundwater assessment to determine the presence and extent of potential groundwater impacts. 

As part of the groundwater impact investigation and assessment, Duke Energy completed 

improvements to the truck wash station to provide better containment. The improvements included 

placement of concrete containment around the truck wash station and regrading of the area around 

the truck wash station to promote drainage towards the truck wash station sump. 

Duke Energy submitted to NCDEQ a Work Plan for Assessment of Groundwater at the CCP 

Monofill dated January 31,2017, revised February 23,2017. NCDEQ provided approval of the 

above work plan to Duke Energy on March 22, 2017. To delineate the groundwater in the area of 

the boron exceedances, Duke Energy plans to· install up to 24 monitoring wells north and east of 

the CCP Monofill. Mobilization to begin the monitoring wells is anticipated in late July or August 

2017. 

0:\Prtljcti.IUOIS\2015)194 • Dllh EnuJY CAM Audim\WoR ~t:s\Si~ InfOrmation and RtpOrtitiii\I)-Ma)'O\Rcrorb\lOI71Fm.ll CAM Rqooll\2017-l'iPII!CA.M· Ma)o.doc:a 
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3.0 AUDIT FINDINGS 

The following Findings at the Cape Fear Facility were identified by the Audit Team. 

3.1 SEEPAGE UNDER THE CLEAN WATER ACT 

Requirement - The Clean Water Act (CW A) prohibits the discharge of any pollutant into the 

waters of the United States except in compliance with a penni! issued pursuant to the CWA under 

the National Pollutant Discharge Elimination System (NPDES) by the United States 

Environmental Protection Agency (EPA) or a state with an approved program. 33 U.S.C. §§ 

13ll(a) and 1342. NCDEQ implements an approved NPDES program in North Carolina under 

!SA NCAC 02H.Ol00 el seq. Additionally, under N.C.G.S.A. § 143-215.I(a), unauthorized 

discharges of a pollutant to waters of the state are a violation of North Carolina law. 

Finding- The Audit Team observed seeps at the Cape Fear Facility which contain pollutants and 

which discharge from point sources through discrete conveyances to waters of the United States. 

While Duke Energy has requested these seeps be included in the pending NPDES pennit renewal 

application, these seeps are not authorized by a current NPDES pennit and therefore constitute 

violations of the CW A, the NCDEQ NPDES pennitting program, and N.C.G.S.A. § 143-215.1 (a). 

Point source discharges to surface waters have been identified at AOW sampling locations, S-15 

and S-16 in and around the 1963 Ash Basin, the 1978 Ash Basin and the 1985 Ash Basin present 

at the Cape Fear Facility. The locations of these discharges are shown on the figure provided in 

Attachment B. Point source discharges were also observed at AOW sampling locations S-5 and 

S-7. However, these seeps reach a jurisdictional water body via a NPDES pennitted outfall, the 

pollutants on the seep are known and are consistent with the pollutants in the NPDES pennit and 

Duke Energy is in compliance with the NPDES pennit limits. The discharges at these locations, 

identified here as seeps, enter the Cape Fear River. Sampling conducted during 2016 and 2017 

showed these discharges contained pollutants including pH, arsenic, nickel, sulfate, total dissolved 
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solids (TDS) and elevated hardness levels. A summary of the sampling results is provided on the 

tables in Attachment B. Flow or dampness was located at. other AOWs, but the flow rates were 

very low and the discharge could not be sampled accurately. 

Duke En~rgy has modified the discharge outlet point from the combined S-16 and S-18 discharge. 

This modification passively captures and treats the discharge to raise the pH to within the 

anticipated range of the expected NPDES petmit. This will allow Duke Energy to be in compliance 

at the time the permit is issued. 

However, at this time, seeps exist at the Cape Fear Facility and the discharges from these seeps 

flow into the Cape Fear River, which is a water of the state. The seeps at the locations identified 

above contain pollutants and the discharges are not authorized by the Cape Fear Facility's currently 

effective NPDES pemtit. 

As noted above, NCDEQ is in the process of developing a final NPDES permit which would 

include these seeps as outfalls. A draft permit was issued on October S, 2016 and Duke Energy 

has had continued correspondence with the NCDEQ regarding final details of the pem1it. 

3.2 EXCEEDANCES OF THE STATE GROUNDWATER OUALITY STANDARDS 

Requirement - The State groundwater rules establish maximum contaminant levels for 

groundwater at or beyond the compliance boundaries for the ash basins. See !SA NCAC 

02L.0202. !SA NCAC 02L.Ol03(d) provides that "[n]o person shall conduct or cause to be 

conducted, any activity which causes the concentration of any substance to exceed that specified" 

under the Class GA standards or the interim maximum acceptable concentrations (IMACs) 

established for groundwater quality pursuant to !SA NCAC 02L.0202. Further, under N.C.G.S.A. 

§ 143-21S.l(i), "[a]ny person ... who is required to obtain an individual permit ... for a disposal 

system under the authority ofN.C.G.S.A. § 143-215.1 [water pollution control] ... shall have a 

compliance boundary ... beyond which groundwater quality standards may not be exceeded." See 
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also !SA NCAC 02L.OI02(3) (defining "compliance boundary" as "a boundary around a disposal 

system at and beyond which groundwater quality standards may not be exceeded"). 

In addition, under N.C.G.S.A. § 143-21S.6A(a)(l), civil penalties may be assessed against any 

person who violates any standard established by the NCDEQ under the authority ofN.C.G.S.A. § 

143-214.1, which covers groundwater standards. 

Finding - Constituents exceeding the standards for Class GA water~. established in !SA NCAC 

2L.0202, were documented in monitoring wells located at or beyond the compliance boundaries 

for the 19S6 Ash Basin, 1963 Ash Basin, 1970 Ash Basin, 1978 Ash Basin and 198S Ash Basin. 

Based on the review of the 2016 and 2017 CAMA groundwater monitoring analyses and the 

NPDES groundwater monitoring analyses, pH, boron, cobalt, iron, sulfate and manganese were 

observed to exceed the 2L or !MAC groundwater standards one or more times at or beyond the 

compliance boundaries. of the 19S6 Ash Basin, 1963 Ash Basin, 1970 Ash Basin, 1978 Ash Basin 

and the 198S Ash Basin. The compliance boundaries and the locations of the exceedances are 

identified in Attachment C to this report. Attachment D provides the NPDES Groundwater 

Results. 

Duke Energy has stated its opinion that, pursuant to a September 20 IS Settlement Agreement with 

the NCDEQ, "Duke Energy is not subject to any further financial penalties for exceedances of 

groundwater standards" and "Duke Energy is not subject to any further enforcement action based 

on excecdances of groundwater standards as long as it remains in substantial compliance with 

CAMA groundwater requirements." 

The CAM has advised the Audit Team that the Audit scope does not include an evaluation of 

compliance with the September 201S Settlement Agreement and therefore the Audit Team does 

not take a position on Duke Energy's opinion. 
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4.0 OPEN LINES OF INQUIRY 

Open Lines of Inquiry are items identified by the Audit Team while on-site that, due to limited 

available infonnation or the need for additional research, could not be detem1ined as being in 

compliance or out of compliance. 

4.1 EXCEEDANCES OF THE STATE GROUNDWATER QUALITY STANDARDS 

Requirement - The State groundwater rules establish maximum contaminant levels for 

groundwater at or beyond the compliance boundaries for the ash basins. See l5A NCAC 

02L.0202. !SA NCAC 02L.OI03(d) provides that "[n]o person shall conduct or cause to be 

conducted, any activity which causes the concentration of any substance to exceed that specified" 

under the Class GA standards or the IMACs established for groundwater quality pursuant to 15A 

NCAC 02L.0202. Further, underN.C.G.S.A. § 143-21S.l(i), "[a]ny person ... who is required to 

obtain an individual penni! ... for a disposal system under the authority ofN.C.G.S.A. § 143-2IS.I 

[water pollution control] ... shall have a compliance boundary ... beyond which groundwater 

quality standards may not be exceeded." See also ISA NCAC 02L.OI02(3) (defining "compliance 

boundary" as "a boundary around a disposal system at and beyond which groundwater quality 

standards may not be exceeded"). 

In addition, under N.C.G.S.A. § 143-215.6A(a)(l), civil penalties may be assessed against any 

person who violates any standard established by the NCDEQ under the authority ofN.C.G.S.A. § 

143-214.1, which covers groundwater standards. 

Open Line of Inquiry- Constituents exceeding the standards for Class GA waters, established in 

!SA NCAC 2L.0202, were documented in monitoring wells located at or beyond the compliance 

boundaries for the 19S6 Ash Basin, 1963 Ash Basin, 1970 Ash Basin, 1978 Ash Basin and 1985 

Ash Basin. Based on a review of the 2016 and 20 17 groundwater monitoring analyses, TDS and 

vanadium were observed to exceed the IMAC groundwater standards one or more times at or 
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beyond the compliance boundaries of the 1956 Ash Basin, 1963 Ash Basin, 1970 Ash Basin, 1978 

Ash Basin and 1985 Ash Basin. However, these exceedances may be due to naturally occurring 

(background) conditions because these substances have been measured in samples.of groundwater 

taken .from wells upgradient of the 1956 Ash Basin, 1963 Ash Basin, 1970 Ash Basin, 1978 Ash 

Basin and 1985 Ash Basin. Duke Energy is completing additional studies to understand the 

influence of background conditions at the groundwater sampling locations. The compliance 

boundaries and the locations of the exceedances are identified in Attachment C to this report. 

As noted in Section 3 .2, Duke Energy has stated its opinion that, pursuant to a September 2015 

Settlement Agreement with the NCDEQ, "Duke Energy is not subject to any further financial 

penalties for exceedances of groundwater standards" and "Duke Energy is not subject to any 

further enforcement action based on exceedances of groundwater standards as long as it remains 

in substantial compliance with CAMA groundwater requirements." 

The CAM has advised .the Audit Team that the Audit scope does not include an evaluation of 

compliance with the September 2015 Settlement Agreement and therefore the Audit Team does 

not take a position on Duke Energy's opinion. 

4.2 GROUNDWATER ISSUES - CW A DISCHARGES FROM GROUNDWATER 

Requirement- The federal CWA prohibits the discharge of any pollutant into the waters of the 

United States except in compliance with a permit issued pursuant to the CWA under the NPDES 

program by EPA or a state with an approved program. 33 U.S.C. §§ 13il(a) and 1342. NCDEQ 

implements an approved NPDES program in North Carolina under 15A NCAC 2H.OIOO et seq. 

Additionally, under N.C.G.S.A. § 143-215.l(a), unauthorized discharges ofa pollutant to Wljters 

of the State are a violation ofNorth Carolina law. 
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Open Line of Inquiry- The Audit Team noted that groundwater containing boron, cobalt, iron, 

manganese, sulfate, vanadium and TDS above the North Carolina 2L or lMAC groundwater 

standards migrated from the 1956 Ash Basin, 1963 Ash Basin and 1970 Ash Basin, and discharged 

to the Cape Fear River, a water of the United States. The Audit Team also noted that groundwater 

containing cobalt, manganese, sulfate, vanadium and TDS above the North Carolina 2L or lMAC 

groundwater standards migrated from the 1985 Ash Basin, and discharged to the unnamed 

tributary, a water of the United States. These areas are identified in Attachment C to this report. 

The federal courts have reached conflicting conclusions on the question of whether the CW A 

applies to discharges of pollutants into groundwater that migrate into surface waters. Not only is 

there a split across the. federal courts nationwide, there is a split within the Fourth Circuit, which 

covers North Carolina. The federal court in the Eastern District of North Carolina held in Cape 

Fear River Watch v. Duke Energy Progress, 25 F. Supp.3d 798 (E.D.N.C. 2014), that the CWA 

does not apply to groundwater, regardless of whether that groundwater is hydrologically connected 

to navigable surface waters. In contrast, the federal court in the Middle District of North Carolina 

reached the opposite conclusion in Yadkin Riverkeeper,lnc. v. Duke Energy Carolinas, LLC, 2015 

WL 6157706 (M.D.N.C. 2015), holding that "[t]his Court agrees with the line of cases affirming 

CWA jurisdiction over the discharge of pollutants to navigable surface waters via hydrologically 

connected groundwater, which serves as a conduit between the point source and the navigable 

waters." /d. at *9-10. Other federal district courts in the Fourth Circuit outside of North Carolina 

have also reached conflicting interpretations, but the U.S. Court of Appeals for the Fourth Circuit 

(i.e., the appellate court) has not yet addressed this question. 

Federal district court decisions are persuasive authority only, and do not constitute binding or 

controlling precedent. Therefore, until the Fourth Circuit or the U.S. Supreme Court issues an 

opinion affirming or rejecting CWA jurisdiction over the discharge of pollutants to navigable 

surface waters via hydrologically connected groundwater that serve as a conduit between the point 

source and the navigable waters, the Audit Team cannot determine whether the observed discharge 
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of pollutants constitutes a violation of the CWA. The Audit Team therefore includes this 

observation as an Open Line oflnquiry. 
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Duke Energy Actions to Resolve Audit Findings 

Facility: tape Fear Plant 

Date of Audit: 9-10 August. 2017 
Date of Final Report: 11 October. 2017 

ANDING~ ' . DUKE ENERGY ACTIONS TO RESOLVE - - - - ' ·-.. 
Discharges via seeps are occurring and although Duke Energy has submitted appfications to Duke Energy applied for permits to cover these potential discharges and continues to work. 
the North Carolina Department of Environmental Quality (NCDEQ) for permits under the with the regulator to finalize the permit Duke Energy is expeditiously dewatering and dosing 
Clean Warer Acfs (CWA) National Pollution Discharge Elimination System (NPDES) program, basins to control, reduce or eliminate these potential discharges altogether. 
NCDEQ is in the process of developing a final permit that would include these seeps as 
outfalls but this is not complete, resulting in certain <flscharges being unauthorized under the 
CWA. 

Concentrations of ash-related constituents were documented that exceeded the standards for Duke Energy is In the process of addressing groundwater Impacts under the procedures set 
CLASS GA waters In morJtorlng wells located at or beyond the compliance boundary for the out in the Coal Ash Management Ad (CAMA), induding the generation and submission to 
1~M~~M~~M~~M--1~M~ NCDEQ of a detailed Comprehensive Site Assessment and a~ Corrective Action 

Plan and any necessary supplemental information or revisions. Duke Energy is currently 
engaged In the conection of additional Information allhe request of NCDEQ to understand 
the lnftuence of background conditiOns at the groundwater samprmg locations. 

OPEN UNE OFINQUIRYc r . . '· DUKE ENERGY ACTIONS. TO RESOLVE .. 
t,,' (,. ; .. , . . . .,_ c•. ' - ' . -· 

Concentrations of ash-related constituents were documented that exceeded the standards for Duke Energy is in the process of addressing groundwater impacts under the procedures set 
CLASS GA waters in monitoring weDs located at or beyond the compliance boundary for the out in the Coal Ash Management hi (CAMA), including the generation and submission to 
-M~~M~1~M~tmM--~M-~ NCDEQ of a detailed Comprehensive Site Assessment and a ~rt Corrective Action 
may be due to naturally oro.ming (batl<ground) conditions. Plan and any necessmy supplemental information or revisions. Duke Energy is currently 

engaged in the collection of additionallnlormation at the request of NCDEQ to understand 
the influence of background conditions at the groundwater sampling locations. 

Groundwater discharges may be CWA violations. Further discussions with the CAM resdved that this Is a matter of unsettled law and wm 
remain an Open Una of Inquiry until the matter is settled. In the mean time, Duke Energy's 
actions to address groundwater impacts also address this issue. 
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3.0 AUDIT FINDINGS 

The following Findings at the Roxboro Facility were identified by the Audit Team. 

3.1 SEEPAGE UNDER THE CLEAN WATER ACT 

Requirement- The federal Clean Water Act (CW A) prohibits the discharge of any pollutant from 

a point source into the waters of the United States except in compliance with a permit issued 

pursuant to the CW A under the National Pollutant Discharge Elimination System (NPDES) by the 

United States Environmental Protection Agency (EPA) or a state with an approved program. 

33 U.S.C. §§ 13ll(a) and 1342. NCDEQ implements an approved NPDES program in North 

Carolina under !SA NCAC 02H.O!OO et seq. Additionally, under N.C.G.S.A.§ 143-215.l(a), 

unauthorized discharges of a pollutant to waters of the State are a violation ofNorth Carolina law. 

Finding- The Audit Team observed seeps at the Roxboro Facility which contain pollutants and 

which discharge, from point sources through discrete conveyances, to waters of the United States. 

While Duke Energy has requested these seeps be included in the pending NPDES permit renewal 

application, these seeps are not authorized by a current NPDES permit and therefore constitute 

violations of the CW A, the NCDEQ NPDES permitting program, and N.C.G.S.A. § 143-215.1 (a). 

Point source discharges to surface waters have been identified at locations in and around the Ash 

Basins present at the Roxboro Facility. The locations of discharges which were sampled are shown 

on the figures provided in Attachment Band are identified as S-2, S-3, S-4, S-7, S-8, S-9, S-13, S-

14, S-18 and S-21. The discharges at S-2, S-3, S-4, S-7, S-8, S-14, S-18 and S-21 flow through 

permitted outfalls to a jurisdictional waterbody. The discharges at S-9, S-13, and S-21, enter the 

Intake Canal, which is a water of the United States. Flow was noted in other AOWs, but these 

flow rates were low and could not be sampled accurately. Sampling conducted during 2016 and 

20 17 showed the seepage discharges at the locations which enter the Intake Canal identified above 

contained pollutants including pH, boron, arsenic, iron, manganese, chloride, sulfate, total 
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dissolved solids (TDS) and elevated hardness levels. A summary of all of the sampling results is 

provided on the tables in Attachment B. 

In summary, seeps exist at the Roxboro Facility and the discharges from these seeps flow into the 

Intake Canal,. which is a water of the United States. The seeps contain pollutants and are not 

authorized by the current NPDES permit. 

NCDEQ is in the process of developing a final NPDES permit that would cover these seeps. A 

draft permit was issued in January 2017 and Duke Energy has had continued correspondence with 

the NCDEQ over the last 6 months regarding final details and issuance of the permit. 

3.2 EXCEEDANCES OF THE STATE GROUNDWATER QUALITY STANDARDS 

Requirement - The State groundwater rules establish maximum contaminant levels for 

groundwater at or beyond the compliance boundaries for the East and West Ash Basins. See 15A 

NCAC 02L.0202. 15A NCAC 02L.OI03(d) provides that "[n]o person shall conduct or cause to 

be conducted, any activity which causes the concentration of any substance to exceed that 

specified" under the Class GA standards or the interim maximum acceptable concentrations 

(IMACs) established for groundwater quality pursuant to 15A NCAC 02L.0202. Further, under 

N.C.G.S.A. § 143-215.l(i), "[a]ny person ... who is required to obtain an individual permit ... for 

a disposal system under the authority ofN.C.G.S.A. § 143-215.1 [water pollution control] ... shall 

have a compliance boundary . . . beyond which groundwater quality standards may not be 

exceeded." See also 15A NCAC 02L.Ol02(3) {defining "compliance boundary" as "a boundary 

around a disposal system at and beyond which groundwater quality standards may not be 

exceeded"). 

In addition, under N.C.G.S.A. § 143-215.6A(a)(I), civil penalties may be assessed against any 

person who violates any standard established by the NCDEQ under the authority ofN.C.G.S.A. § 

143-214.1, which covers groundwater standards. 
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Finding- Constituents exceeding the standards for Class GA waters, established in 15A NCAC 

2L.0202, were documented in monitoring wells located at or beyond the compliance boundary for 

the East and West Ash Basins (which boundary extends around the Gypsum Storage Area). Based 

on the review of the 2016 and 2017 CAMA groundwater monitoring analyses and the NPDES 

groundwater monitoring analyses, pH, boron, irop, sulfate and TDS were observed to exceed the 

2L or !MAC groundwater standards one or more times at or beyond the compliance boundary of 

the East and West Ash Basins. The compliance boundary and the locations of the exceedances are 

identified in Attachment C to this report. Attachment D provides the NPDES Ash Basin 

Groundwater Results. 

Duke Energy has stated its opinion that, pursuant to a September 2015 Settlement Agreement with 

the NCDEQ, "Duke Energy is not subject to any further financial penalties for exceedances of 

groundwater standards" and "Duke Energy is not subject to any further enforcement action based 

on exceedances of groundwater standards as long as it remains in substantial compliance with 

CAMA groundwater requirements." 

The CAM has advised the Audit Team that the Audit scope does not include an evaluation of 

compliance with the September 2015 Settlement Agreement and therefore the Audit Team does 

not take a position on Duke Energy's opinion. 

3.3 EMERGENCY ACTION PLAN POSTING UNDER THE CCR RULE 

Requirement- The federal CCR Rule requires the owner or operator of a CCR unit determined 

to be either a high hazard potential or significant hazard potential CCR surface impoundment to 

prepare and maintain a written Emergency Action Plan by April 17, 2017. 40 C.F.R. § 

257.73(a)(3)(i). Among other information, the Emergency Action Plan must include contact 

information of emergency responders and a map which delineates the downstream area which 

would be affected in the event of a CCR unit failure. 40 C.F.R. § 257.73(a)(3)(i)(C) & (D). The 
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Emergency Action Plan must be posted on a publicly accessible website within 30 days of placing 

the Emergency Action Plan in the Operating Record. 40 C.P.R.§§ 257.!05(f)(6), 257.!07(d) & 

257.1 07(f)(5). 

Finding- Pursuant to 40 C.P.R.§ 257.73(a)(2)(g), the East and West Ash Basins were identified 

by Duke Energy as having a significant hazard potential classification. Duke Energy prepared a 

certification that the East and West Ash Basins have a significant hazard potential classification, 

and prepared Emergency Action Plans for the Basins. The Emergency Action Plans placed on the 

Duke Energy publicly accessible website redacted the contact information for emergency 

responders and the map delineating the downstream area that would be affected by a CCR unit 

rule. The CCR Rule does not authorize the redaction of information from Emergency Action Plans 

placed in the Operating Record for the publicly accessible versions ofthe Emergency Action Plans. 

The contact information and maps redacted from the Emergency Action Plans for the East and 

West Ash Basins are required to be within the publicly posted Emergency Action Plans. 

On October 6, 2017, Duke Energy posted to its website revised Emergency Action Plans for all its 

sites, including Roxboro. The revised Roxboro plan identified the name, address, and business 

phone numbers for Duke Energy employees and external contacts on the emergency notification 

list and contained a map delineating the downstream area that Duke Energy had determined would 

be affected by a breach to the East and West Ash Basins. 
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Duke Energy Actions to Resolve Audit Findings 

Facility: Roxboro Steam Station 

Date of Audit: 17-18 July, 2017 
Date of Final Report: 2 November, 2017 

-
FINDINGS 

Discharges via seeps are occurring and although Duke Energy has submitted applications to 
the North Carolina Department of Environmental Quality (NCDEQ) for permits under the Clean 
Water Act's (CWA) National Pollution Discharge Elimination System (NPDES) program, 
NCDEQ is in the process of developing a final permit that would include these seeps as 
outfalls but this is not complete, resulting in certain discharges being unauthorized under the 
CWA. 

Concentrations of ash-related constituents were documented that exceeded the standards for 
CLASS GA waters in monitoring wells located at or beyond the compliance boundary for the 
East and West Ash Basins. 

Emergency Action Plans placed on the Duke Energy publicly accessible website redacted the 
contact information for emergency responders and the map delineating the downstream area 
that would be affected by a CCR unit rule. The CCR Rule does not authorize the redaction of 
information from Emergency Action Plans placed in the Operating Record for the publicly 
accessible versions of the Emergency Action Plans. The contact information and maps 
redacted from the Emergency Action Plans for the East and West Ash Basins are required to 
be within the publicly posted Emergency Action Plans. 

DUKE ENERGY ACTIONS TO RESOLVE 

Duke Energy applied for permits to cover these potential discharges and continues to work 
with the regulalor to finalize the permit. Duke Energy is expeditiously dewatering and closing 
basins to control, reduce or eliminate these potential discharges altogether. 

Duke Energy is in the process of addressing groundwater impacts under the procedures set 
out in the Coal Ash Management Act (CAMA), including the generation and submission to 
NCDEQ of a detailed Comprehensive Site Assessment and a two-part Corrective Action Plan 
and any necessary supplemental information or revisions. Duke Energy is currently engaged in 
the collection of additional information at the request of NCDEQ to understand the influence of 
background conditions at the groundwater sampling locations. 

On October 6, 2017, Duke Energy posted Emergency Action Plans (EAP) for all of its sites, 
including Roxboro, which include no redactions and complete sets of the inundation maps 
depicting the downstream area that would be affected in the event of a CCR unit failure, along 
with emergency responder contact information. Although our EAP filed with the state and local 
emergency response offices concurrent with the posting of the EAP to Duke Energy's CCR 
Rule Compliance Data and Information Web site included this information, certain information 
was redacted from the publicly accessible EAP out of concern for protecting critical 
infrastructure information. The specific actions Duke Energy has taken go beyond the national 
minimum standards set out in the CCR rule. 
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OPEN LINES OF INQUIRY DUKE ENERGY ACTIONS TO RESOLVE 
. .· .. · .. . 

Drawings provided by Duke Energy show the "Ash Basin Compliance Boundary" surrounding As the Audit Team correctly notes, following the 2016 audit, Duke Energy submitted a revised 
the Gypsum Storage Area. There is no information available to the Audit Team documenting compliance boundary to NCDEQ. On October 31,2017, Duke Energy seritto NCDEQ another 
the development of the compliance boundary and explaining why the Ash Basin Compliance update with detailed information again depicting no compliance boundary around the gypsum 
Boundary has been extended around the Gypsum Storage Area. Following the 2016 Audit, pad. However, it is important to stress that the site has an approved compliance boundary, 
Duke Energy submitted a revised compliance boundary to NCDEQ. No information was and whether a new compliance boundary will be established is solely within the discretion of 
provided regarding slate acceptance on this issue. Recent studies completed by Duke Energy the state. 
attribute 2L or IMAC groundwater exceedances to gypsum storage and management 
procedures in the Gypsum Storage Area. 

Since the Gypsum Storage Area is not permitted as a disposal system, the Audit Team could 
not determine the basis for a compliance boundary around the Gypsum Storage Area. 

Groundwater discharges may be CWA violations. Further discussions with the CAM resolved that this is a matter of unsettled law and will remain 
an Open Line of Inquiry until the matter is settled. In the meantime, Duke Energy's actions to 
address groundwater impacts also address this issue. 

Concentrations of ash-related constituents were documented that exceeded the standards for Duke Energy is in the process of addressing groundwater impacts under the procedures set 
CLASS GA waters in monitoring wells located at or beyond the compliance boundary for the out in the Coal Ash Management Act (CAMA), including the generation and submission to 
area around the East and West Ash Basins and the Gypsum Storage Area and may be due to NCDEQ of a detailed Comprehensive Site Assessment and a two-part Corrective Action Plan 
naturally occurring (background) conditions. and any necessary supplemental information or revisions. Duke Energy is currently engaged in 

the collection of additional information at the request of NCDEQ to understand the influence of 
background conditions at the groundwater sampling locations. 

Synthetic gypsum had collected on the ground beneath a conveyor that transports gypsum Duke Energy and Certain Teed agree that if a Clean Water Act permit were required, it would 
from D~ke Energy's temporary gypsum storage pad to a contractor's property for use. The be Certain Teed's obligation to obtain such permit. Although neither Duke Energy nor 
contractor, Certain Teed, takes title to the synthetic gypsum at the temporary gypsum storage Certain Teed believe any such permit is required, the companies continue to work together to 
pad, before the material is placed on the conveyor system and moved over the intake canal, a employ best practices to minimize spillage and to clean up any spillage that may occur. 
water ofthe United States. The Audit Team believed that the synthetic gypsum beneath the 
conveyor on the bank of the intake canal would likely drain into the canal during a precipitation 
event. However, the Audit Team did not observe any significant, discrete erosion features 
running from where the synthetic gypsum was observed to the intake canal. 

Duke Energy has an NPDES Industrial Stormwater Management Permit and an Industrial 
Wastewater NPDES permit that do not address discharges of pollutants from the conveyor 
system directly to the intake canal. 

,, 
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3.0 AUDIT FINDINGS 

The Audit Finding for the Robinson Facility is described below. 

3.1 EXCEEDANCE OF STATE GROUNDWATER STANDARDS 

Requirement- The Robinson facility's NPDES permit requires Duke Energy to monitor four 

groundwater monitoring wells and report sampling results to SC DHEC. The groundwater beneath 

the Robinson facility is designated as Class GB (underground source of drinking water) under 

South Carolina's Water Classification Standards, Regulation·61-68. Regulation 61-68 further 

provides that "all ground waters of the State shall be protected to a quality consistent with the use 

associated with the classes described herein. Further, the Department may require the owner or 

operator of a contaminated site to restore the ground water quality to a level that maintains and 

supports the existing and classified uses ... ". The applicable water quality standards for Class GB 

Ground Waters for inorganic chemicals are the maximum contaminant levels (MCLs) as set forth 

in Regulation 61-58.5, the State Primary Drinking Water Regulations. The MCL for arsenic is 10 

micrograms/liter (J.lg/L). 

Finding- In September 2014, SC DHEC issued a Notice of Violation to Duke Energy alleging 

that groundwater monitoring data from groundwater under the Robinson facility identified arsenic 

in the groundwater at concentrations above the Class GB groundwater standard of I 0 micrograms 

per liter (J.ig!L). Thus, SC DHEC determined that the presence of arsenic above the Class GB 

standard violated the requirement to protect the quality of groundwater to a quality consistent with 

Class GB groundwater. Based on the Audit Team's review of the facility's 2016 NPDES 

groundwater sampling data, water beneath and near the Ash Basin currently exceeds the South 

Carolina Class GB Water Classification Standard for arsenic. Recent sampling in well MW-7 

identified concentrations of 144 J.ig!L of arsenic during the January 6, 2016 sampling event and 

1 04 J.lg/L of arsenic during the July 13, 2016 sampling event. These concentrations are above the 

arsenic MCL of I 0 J.ig!L. The arsenic MCL was also exceeded in the following wells based on the 

recent CCR groundwater sampling data collected at the Ash Basin: 
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Sampling Date CCR-28 CCR-38 CCR-48 

June 9, 2016 59 J.Lg/L 23 J.Lg/L 71 J.lg/L 

August 1, 2016 54J.Lg/L 24J.Lg/L 104 J.Lg/L 

September 26, 20 16 58 J.Lg/L 31 J.Lg/L 119J.Lg/L 

*The Audit Team notes the CCR data are preliminary and have not been reviewed by Duke 

Energy to confirm the holding times and data quality objectives have been met. 

The locations of the NPDES monitoring wells and CCR monitoring wells referenced above are 

provided on figures provided in Attachments B-1 and B-2. 

Duke Energy has stated to the Audit Team that pursuant to a July 2015 Consent Agreement with 

SC DHEC that resolved "issues related to alleged releases of coal combustion residuals (CCR) and 

CCR-related constituents to the environment, Duke Energy will assess and address all alleged 

releases and complete disposal of CCR at Robinson by no later than !uly 2023. In exchange for 

Duke Energy's full compliance with the terms of the Consent Agreement, DHEC provides Duke 

Energy with a covenant not to sue for the response actions covered by the Consent Agreement, 

including under the South Carolina Pollution Control Act, Hazardous Waste Management Act, 

and Solid Waste [Policy and] Management [] Act. ... Provided Duke Energy remains in substantial 

compliance with the terms of the Consent Agreement and performs any other work requested by 

DHEC, Duke Energy is not subject to an enforcement action based on exceedances of groundwater 

standards at Robinson." 

The CAM has advised the Audit Team that the Audit scope does not include an evaluation of 

compliance with the July 2015 Consent Agreement with SC DHEC and therefore the Audit Team 

does not take a position on Duke's statement. 
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Duke Energy Actions to Resolve Audit Findings 

Facility: H.B. Robinson Facility 

Date of Audit: 18-19 January, 2017 

Date of Final Report: 18 April, 2017 

FINDING 

Arsenic was identified in groundwater samples at levels exceeding the South Carolina Class 
GB groundwater standard . 

.. 
OPEN LINES OF INQUIRY 

None 

DUKE ENERGY ACTIONS TO RESOLVE 

Duke Energy is closing the ash management areas at Robinson pursuant to a 2015 Consent 
Agreement with the South Carolina Department of Health and Environmental Control. 

'DUKE ENERGY ACTIONS TO RESOLVE 
: 
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3.0 AUDIT FINDINGS 

The following Findings at the H.F. Lee Facility were identified by the Audit Team. 

3.1 SEEPAGE UNDER THE CLEAN WATER ACT 

Requirement- The federal Clean Water Act (CWA) prohibits the discharge of any pollutant into 

the waters of the United States except in compliance with a permit issued pursuant to the CW A 

under the National Pollutant Discharge Elimination System (NPDES) by the United States 

Environmental Protection Agency (EPA) or a state with an approved program. 33 U.S.C. §§ 

1311 (a) and 1342. NCDEQ implements an approved NPDES program in North Carolina under 

!SA NCAC 02H.OIOO et seq. Additionally, under N.C.G.S.A.§ 143-215.l(a), unauthorized 

discharges of a pollutant to waters of the State are a violation of North Carolina law. 

Finding- The Audit Team observed seeps at the H.F. Lee Facility which contain pollutants and 

which discharge from point sources through discrete conveyances to waters of the United States. 

While Duke Energy has requested these seeps be included in the pending NPDES permit renewal 

application, these seeps are not authorized by a current NPDES permit and therefore constitute 

violations of the CWA, the NCDEQ NPDES permitting program, and N.C.G.S.A. § 143-215.l(a). 

Point source discharges to surface waters have been identified at AOW sampling locations S-02, 

S-06, S-07, S-08, S-09, S-15, S-22, S-23, S-24, S-25, S-27 and S-28 in and around the Active Ash 

Basin present at the H.F. Lee Facility. The locations of these discharges are shown on the figure 

provided in Attachment B. The discharges at these locations, identified here as seeps, enter the 

Neuse River. Sampling conducted during 2016 and 2017 showed these discharges contained 

pollutants including pH, arsenic, total dissolved solids (TDS) and elevated hardness levels. A 

summary of the sampling results is provided on the tables provided in Attachment B. Flow or 

dampness was located at other AOWs, but the flow rates were very low and the discharges could 

not be sampled accurately. 
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In summary, seeps exist at the H.F. Lee Facility and the discharges from these seeps flow into the 

Neuse River, which is a water of the United States. The seeps contain pollutants and the discharges 

are not authorized by the H.F. Lee Facility's current NPDES permit. 

NCDEQ is in the process of developing a final NPDES permit that would cover these seeps. A 

draft permit was issued in November 2016. 

3.2 EXCEEDANCES OF THE STATE GROUNDWATER QUALITY STANDARDS 

Requirement - The State groundwater rules establish maximum contaminant levels for 

groundwater at or beyond the compliance boundary for the ash basins. See !SA NCAC 02L.0202. 

!SA NCAC 2L.0103(d) provides that "[n]o person shall conduct or cause to be conducted, any 

activity which causes the concentration of any substance to exceed that specified" under the Class 

GA standards or the interim maximum acceptable concentrations (IMACs) established for 

groundwater quality in !SA NCAC 2L.0202. Further, under N.C.G.S.A. § 143-21S.l(i), "[a]ny 

person ... who is required to obtain an individual permit ... for a disposal system under the 

authority of G.S. 143-21S.l [water pollution control] ... shall have a compliance boundary ... 

beyond which groundwater quality standards may not be exceeded." See also !SA NCAC 

2L.0102(3) (defining "compliance boundary" as "a boundary around a disposal system at and 

beyond which groundwater quality standards may not be. exceeded"). 

In addition, under N.C.G.S.A. § 143-21S.6A(a)(l), civil penalties may be assessed against any 

person who violates any standard established by the NCDEQ under the authority ofN.C.G.S.A. § 

143-214.1, which covers groundwater standards. 
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Finding- Constituents exceeding the standards for Class GA waters, established in !SA NCAC 

21.0202, were documented in monitoring wells located at or beyond the compliance boundaries 

for Ash Basins I, 2, and 3, the LOLA and the Active Ash Basin. Based on the review of the 2016 

and 2017 CAMA groundwater monitoring analyses and the NPDES groundwater monitoring 

analyses, pH, arsenic, boron, iron, selenium and manganese were observed to exceed the 2L or 

!MAC groundwater standards one or more times at or beyond the compliance boundaries of the 

Ash Basins I, 2, and 3, the LOLA and the Active Ash Basin. The compliance boundaries and the 

locations of the exceedances are identified in Attachment C to this report. Attachment D provides 

the NPDES Groundwater Results. 

Duke Energy has stated its opinion that, pursuant to a September 2015 Settlement Agreement with 

the NCDEQ, "Duke Energy is not subject to any further financial penalties for exceedances of 

groundwater standards" and "Duke Energy is not subject to any further enforcement action based 

on exceedances of groundwater standards as long as it remains in substantial compliance with 

CAMA groundwater requirements." 

The CAM has advised the Audit Team that the Audit scope does not include an evaluation of 

compliance with the September 2015 Settlement Agreement and therefore the Audit Team does 

not take a position on Duke Energy's opinion. 

3.3 EMERGENCY ACTION PLAN POSTING UNDER THE CCR RULE 

Requirement- The federal CCR Rule requires the owner or operator of a CCR unit determined 

to be either a high hazard potential or significant hazard potential CCR surface impoundment to 

prepare and maintain a written Emergency Action Plan by April 17, 2017. 40 C.F.R. § 

257.73(a)(3)(i). Among other information, the Emergency Action Plan must include contact 

information of emergency responders and a map which delineates the downstream area which 

would be affected in the event of a CCR unit failure. 40 C.F.R. § 257.73(a)(3)(i)(C) & (D). The 
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Emergency Action Plan must be posted on a publicly accessible website within 30 days of placing 

the Emergency Action Plan in the Operating Record. 40 C.P.R. §§ 257.105(!)(6), 257.107(d) & 

257.107(!)(5). 

Finding- Pursuant to 40 C.P.R. § 257.73(a)(2)(g), the Active Ash Basin Dam was identified by 

Duke Energy as having a significant hazard potential classification. Duke Energy prepared a 

certification that this Basin has a significant hazard potential classification, and prepared an 

Emergency Action Plan for the Basin. The Emergency Action Plan placed on the Duke Energy 

publicly accessible website redacted the names and contact information for Duke Energy 

employees and other emergency responders and the map delineating the downstream area that 

would be affected by a CCR unit release. The CCR Rule does not authorize the redaction of 

information from Emergency Action Plans placed in the Operating Record for the publicly 

accessible versions of the Emergency Action Plans. The contact information and maps redacted 

from the Emergency Action Plan for the Active Ash Basin are required to be within the publicly 

posted Emergency Action Plan. 

On October 6, 2017, Duke Energy posted to its website Emergency Action Plans for all its sites, 

including H.F. Lee. The revised H. F. Lee plan that was posted to the website identified the name, 

address, and business phone numbers for Duke Energy employees and external contacts on the 

emergency notification list and contained a map delineating the downstream area that Duke Energy 

determined would be affected by a breach of the Active Ash Basin Dam. 
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Duke Energy Actions to Resolve Audit Findings 

Facility: HF Lee Plant 

Date of Audit: 7·8 August, 2017 
Date of Final Report: 9 November, 2017 

FIN DIN~!) 
.. 

DUKE ENERGY ACTIONS TO RESOLVE 

Discharges via seeps are occurring and although Duke Energy has submitted applications to Duke Energy applied for permits to cover these potential discharges and continues to work 
the North Carolina Department of Environmental Quality (NCDEQ) for permits under the Clean with the regulator to finalize the permit Duke Energy is expeditiously dewatering and closing 
Water Act's (CWA) National Pollution Discharge Elimination System (NPDES) program, basins to control, reduce or eliminate these potential discharges altogether. 
NCDEQ is in the process of developing a final permit that would include these seeps as 
outfalls but this is not complete, resulting in certain discharges being unauthorized under the 
CWA. 

Concentrations of ash-related constituents were documented that exceeded the standards for Duke Energy is in the process of addressing groundwater impacts under the procedures set 
CLASS GA waters in monitoring wells located at or beyond the compliance boundary for Ash out in the Coal Ash Management Act (CAMA), including the generation and submission to 
Basins 1, 2, and 3, the LOLA and the Active Ash Basin. NCDEQ of a detailed Comprehensive Site Assessment and a two-part Corrective Action Plan 

and any necessary supplemental information or revisions. Duke Energy is currently engaged in 
the collection of additional information at the request of NCDEQ to understand the influence of 
background conditions at the groundwater sampling locations. 

Emergency Action Plans placed on the Duke Energy publicly accessible website redacted the On October 6, 2017, Duke Energy posted Emergency Action Plans (EAP) for all of its sites, 
contact information for emergency responders and the map delineating the downstream area including HF Lee, which include no redactions and complete sets of the inundation maps 
that would be affected by a CCR unit rule. The CCR Rule does not authorize the redaction of depicting the downstream area that would be affected in the event of a CCR untt failure, along 
information from Emergency Action Plans placed in the Operating Record for the publicly with emergency responder contact information. Although our EAP filed with the state and local 
accessible versions of the Emergency Action Plans. The contact information and maps emergency response offices concurrent with the posting of the EAP to Duke Energy's CCR 
redacted from the Emergency Action Plans for the East and West Ash Basins are required to Rule Compliance Data and Information Web site included this information, certain information 
be within the publicly posted Emergency Action Plans. was redacted from the publicly accessible EAP out of concern for protecting critical 

infrastructure information. The specific actions Duke Energy has taken go beyond the national 
minimum standards set out in the CCR rule. 
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Concentrations of ash-related constituents were documented that exceeded the standards for Duke Energy is in the process of addressing groundwater impacts under the procedures set 
CLASS GA waters in monitoring wells located at or beyond the compliance boundary for Ash out in the Coal Ash Management Act (CAMA), including the generation and submission to 
Basins 1, 2, and 3, the LOLA and the Active Ash Basin and may be due to naturally occurring NCDEQ of a detailed Comprehensive Site Assessment and a two-part Corrective Action Plan 
(background) conditions. and any necessary supplemental information or revisions. Duke Energy is currently engaged in 

the collection of additional information at the request of NCDEQ to understand the influence of 
background conditions at the groundwater sampling locations. 

Groundwater discharges may be CWA violations. Further discussions with the CAM resolved that this is a matter of unsettled law and will remain 
an Open Line of Inquiry until the matter is settled. In the mean time, Duke Energy's actions to 
address groundwater impacts also address this issue. 
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Revised Lucas Exhibit No. 6 

No, of 2l and !MAC Standards Exceedances At or Beyond the Compliance Boundary by Constituent 

I 
I Capo Fea< 'l" IMoyo I Roxboro ;sutton Subtotol TBD Subtotal 

i . . 18 4 4 1 23 6 

I Arsenic 1 - '18 . 13 . 15 18 

IBa<ium . . 2 . . . 3 -
. . . . 3 1 11 

I Boron 5 26 11 20 161 ' . 301 46 
. 1 . 1 2 8 3 

I chloride 11 . . . 4 15 . 30 -
5 1 ' 1 19 16 1 4 45 2 

I (VI) 1 . . 7 . . . B . 
Cobol! 60 B 15 12 19 _68_' 5 18: 5 
Copper . .. . _:_ . . .. . . 
~n_ 148 21 3: 16 10 55 8 29 . 
leod . . . 2 1 . 

210 lG 66 90 34 137 19 66 . 
I Nickel . . . . . 3 1 3 
pH 17 1a4 39 12: lOB 7 523 . 

' 9 4 . ·a 27 . 36 27 

5ulfote 4a 64 . . 54 3 2 163 -
Tholllum 10 9 2 5 7 54 4 69 22 
Totol Di,.olved Solids 67 34 . 37 76 39 2 255 . 
Total Radium 9 ' 7 6 4 1 6 26 

i 51 7 32 17 49 35 23 214 . 
Zino 1 . .· _: . . . 

~ 
7ZS 411 250 282 ••• 7Z3 72 
. 36 58 . 40 . 17 

Violations Subtotal + TBD Subtotal = 3,008 

•Highlighted fields are subject to change due to the provisional background threshold value not being estblashed by DEP. 

•oata compiled from DEP responses to Public Staff Data Request 2D-3, dated October 10, 2017. 

•Per DEP, 2L Exceedance counts exclude results where turbidity of sample> 10 NTU. 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Parts 257, 261, 264, 265, 268, 
271 and 302 

[EPA-HQ-RCRA-2009-0640; FRL-914~1 

RIN-205()-AE81 

Hazardous and Solid Waste 
Management System; Identification 
and Listing of Special Wastes; 
Disposal of Coal Combustion 
Residuals From Electric Utilities 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 

SUMMARY: The Environmental Protection 
Agency (EPA or Agency) is proposing to 
regulate for the first time, coal 
combustion residuals (CCRs) under the 
Resource Conservation and Recovery 
Act (RCRA) to address the risks from the 
disposal of CCRs generated from the 
combustion of coal at electric utilities 
and independent power producers. 
However, the Agency is considering two 
options in this proposal and, thus, is 
proposing two alternative regulations. 
Under the first proposal, EPA would 
reverse its August 1993 and May 2000 
Bevill Regulatory Determinations 
regarding coal combustion residuals 
(CCRs) and list these residuals as special 
wastes subject to regulation under 
subtitle C of RCRA, when they are 
destined for disposal in landfills or 
surface impoundments. Under the 
second prOposal, EPA would leave the 
Bevill determination in place and 
regulate disposal of such materials 
under subtitle D of RCRA by issuing 
national minimum criteria. Under both 
alternatives EPA is proposing to · 
establish dam safety requirements to 
address the structural integrity of 
surface impoundments to prevent 
catastrophic releases. 

EPA is not proposing to change the 
May 2000 Regulatory Determination for 
beneficially used CCRs, which are 
currently exempt from the hazardous 
waste regulations under Sectlon 
3001(b)(3)(A) ofRCRA. However, EPA is 
clarifying this determination and 
seeking comment on potential . 
refinements for certain beneficial uses. 
EPA is also not proposing to address the 
placement of CCRs in mines, or non
minefill uses of CCRs at coal mine sites 
in this action. 
DATES: Comments must be received on 
or before September 20, 2010. EPA will 
provide an opportunity for a public 
hearing on the rule upon request 
Requests for a public meeting should be 
submitted to EPA's Office of Resource 

Conservation and Recovery by July 21, 
2010. See the FOR FURTHER INFORMATION 
CONTACT section for contact information. 
Should EPA receive requests for public 
meetings within this timeframe, EPA 
will publish a document in the Federal 
Register providing the details of such 
meetings. 

ADDRESSES: Submit your comments, 
identified by Docket ID No. EPA-HQ
RCRA-2009-0640, by one of the 
following methods: 

• http://www.regulations.gov: Follow 
the on-line instructions for submitting 
comments. 

• E-mail: Comments may be sent by 
electronic mail (e-mail) to rcra
docket@epa.gov, Attention Docket ID 
No. EPA-HQ-RCRA-2009-0640. In 
contrast to EPA's electronic public 
docket, EPA's e-mail system is not an 
"anonymous access" system. IT you send 
an e-mail comment directly to the 
Docket without going through EPA's 
electronic public docket, EPA's e"7mail 
system automatically captures your~ e
mail address. E-mail addresses that are 
automatically captured by EPA's e-mail 
system are included as part of the 
comment that is placed in the official 
public docket, and made available in 
EPA's electronic public docket. 

• Fax: Comments may be faxed to 
202-561Hl272; Attention Docket ID No. 
EPA-HQ-RCRA-2009-0640. 

• Mail: Send your comments to the 
Hazardous Waste Management System; 
IdentifiCation and Listing of Special 
Wastes; Disposal of Coal Combustion 
Residuals From Electric Utilities Docket, 
Attention Docket ID No., EPA-HQ
RCRA-2009-0640, Environmental 
Protection Agency, Mailcode: 5305T, 

· 1200 Pennsylvania Ave., NW., 
Washington, DC 20460. Please include a 
total of two copies. 

• Hand Delivery: Deliver two copies 
of your comments to the Hazardous 
Waste Management System; 
Identification and Listing of Special 
Wastes; Disposal of Coal Combustion 
Residuals From Electric Utilities Docket, 
AttentionDocketiD No., EPA-HQ
RCRA-2009-0640, EPA/DC, EPA West, 
Room 3334, 1301 Constitution Ave., 
NW., Washington, DC 20460. Such 
deliveries are only accepted during the 
Docket's normal hours of operation, and 
special arrangements should be made 
for deliveries of boxed information. 

Instructions: Direct your comments to 
Docket ID No. EPA-HQ-RCRA-2009-
0640. EPA's policy is that all comments 
received will be included in the public 
docket without change and may be 
made available online at http:// 
www.regulations.gov, including any 
personal information provided, unless 

the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through http:/ I 
www.regulations.gov or e-mail. The 
http://www.regulations.gov Web site is 
an "anonymous access" system, which 
meaos EPA will not know your identity 
or contact information unless you 
provide it in the body of your comment. 
If you send an e-mail comment directly 
to EPA without going through http:/ I 
www.regulations.gov, your e-mail 
address will be automatically captured 
and included as part of the comment 
that is placed in the public docket and 
made available on the Internet If you 
submit an electronic comment, EPA 
recommends that you include your 
name and other contact information in 
the body of your comment and with any' 
disk or CD-ROM you submit. If EPA 
cannot read your comment due to 
technical difficulties and cannot contact 
you for clarification, EPA may not be 
able to consider your comment. 
Electronic files should avoid the use of 
special characters, any form of 
encryption, and be free of any defects or 
viruses. For additional information 
about EPA's public docket, visit the EPA 
Docket Center homepage at http:/ I 
www.epa.gov/epahome/dockets.htm. 
For additional instructions on 
submitting co~ents, go to the 
SUPPLEMENTARY INFORMATION section of 
this document. 

Docket: All documents in the docket 
are listed in the http,:! I 
www.regulations.gov index. Although 
listed in the index; some information is 
not publicly available, e.g., CBI or other 
informatiori whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
will be publicly available only in hard 
copy. Publicly available docket 
materials are available either 
electronically in http:!/ 
www.regulations.goV or in hard copy at 
the Hazai'dous Waste Management 
System; Identification aod Listing of 
Special Wastes; Disposal of Coal 
Combustion Residuals From Electric 
Utilities Docket, EPAiiJC, EPA West, 
Room 3334, 1301 Constitution Ave., 
NW., Washington, DC 20460. This 
Docket Facility is open from 8:30 a.m. 
to 4:30p.m., Monday through Friday, 
excluding legal holidays. The Docket 
telephone number is (202) 566-{)270. 
The Public Reading Rooni is open from 
8:30 a.m. to 4:30 p.m., Monday through 
Friday, excluding legal holidays. The 
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l/ 
ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Parts 257 and 261 

[EPA-HQ-RCRA-2009-0640; FRL-9919-14-
0SWER) 

' 

RIN-205!1-AE81 

Hazardous and Solid Waste 
Management System; Disposal of Coal 
Combustion Residuals From Electric 
Utilities 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 

SUMMARY: The Environmental Protection 
Agency (EPA or the Agency) is 
publishing a final rule to regulate the 
disposal of coal combustion residuals 
(CCR) as solid waste under subtitle D of 
the Resource Conservation and 
Recovery Act (RCRA). The available 
information demonstrates that the risks 
posed to human health and the 
environment by certain CCR 
management units warrant regulatory 
controls. EPA is finalizing national 
minimum criteria for existing and new 
CCR landfills and existing and new CCR 
surface impoundments and all lateral 

''1 expansions consisting of location 
restrictions, design and operating 
criteria, groundwater monitoring and 
corrective action, closure requirements 
and post closure care, and 
recordkeeping, notification, and internet 
posting requirements. The rule requires 
any existing unlined CCR surface 
impoundment that is contaminating 
groundwater above a regulated 
constituent's groundwater protection 
standard to stop receiving CCR and 
either retrofit or close, except in limited 
circumstances. It also requires the 
closure of any CCR landfill or CCR 
surface impoundment that cannot meet 
the applicable performance criteria for 
location restrictions or structural 
integrity. Finally, those CCR surface 
impoundments that do not receive CCR 
after the effective date of the rule, but 
still contain water and CCR will be 
subject to all applicable regulatory 
requirements, unless the owner or 
operator of the facility dewaters and 
installs a final cover system on these 
inactive units no later than three years 
from publication of the rule. EPA is 
deferring its final decision on the Bevill 
Regulatory Determination because of 
regulatory and technical uncertainties 
that cannot be resolved at this time. 

/- ) DATES: This final rule is effective on 
October 14, 2015. 
ADDRESSES: EPA has established three 
dockets for this regulatory action under 

Docket 1D No. EPA-HQ-RCRA-2009-
0640, Docket ID No. EP A-HQ-RCRA-
2011--1l392, and Docket ID No. EPA
HQ-RCRA-2012-0028. All documents 
in these dockets are available at http:// 
www.regulations.gov. Although listed in 
the index, some information is not 
publicly available, e.g., Confidential 
Business Information (CBn or other 
information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
is not placed on the Internet and will be 
publicly available only in hard copy 
form. Publicly available docket 
materials are available either 
electronically in http:/ I 
www.regulations.gov or in hard copy at 
the OSWER Docket, EPA/DC, WJC West 
Building, Room 3334, 1301 Constitution 
Ave. NW., Washington, DC 20460. The 
Public Reading Room is open from 8:30 
a.m. to 4:30 p.m., Monday through 
Friday, excluding legal holidays. The 
telephone number for the Public 
Reading Room is (202) 566-1744, and 
the telephone number for the OSWER 
Docket is 202-566-0276. 
FOR FURTHER INFORMATION CONTACT: For 
questions on technical issues: 
Alexander Livriat, Office of Resource 
Conservation and Recovery, 
Environmental Protection Agency, 
5304P; telephone number: (703) 308-
7251; fax number: (703) 605--1l595; 
email address: livnat.alexander@ 
epa.gov, or Steve Souders, Office of 
Resource Conservation and Recovery, 
Environmental Protection Agency, 
5304P; telephone number: (703) 308-
8431; fax number: (703) 605--1l595; 
email address: souders.steve@epa.gov. 
For questions on the regulatory impact 
analysis: Richard Benware, Office of 
Resource Conservation and Recovery, 
Environmental Protection Agency, 
5305P; telephone number: (703) 308-
0436; fax number: (703) 308-7904; 
email address: benware.richard@ 
epa.gov. For questions on the risk 
assessment: Jason Mills, Office of 
Resource Conservation and Recovery, 
Environmental Protection Agency, 
5305P; telephone number: (703) 305-
9091; fax number: (703) 308-7904; 
email address: mills.jason@epa.gov. 

For more information on this 
rulemaking please visit http:// 
www.epa.gov/epawaste/nonhaz/ 
industrial/special/fossil/index.htm. 
SUPPLEMENTARY INFORMATION: 

A. Does this action apply to me7 

This rule applies to all coal 
combustion residuals (CCR) generated 
by electric utilities and independent 
power producers that fall within the 
North American Industry Classification 

System (NAICS) code 221112 and may 
affect the following entities: Electric 
utility facilities and independent power 
producers that fall under the NAICS 
code 221112. The industry sector(s) 
identified above may not be exhaustive; 
other types of entities not listed could 
also be affected. The Agency's aim is to 
provide a guide for readers regarding 
those entities that potentially could be 
affected by this action. To determine 
whether your facility, company, 
business, organization, etc., is affected 
by this action, you should refer to the 
applicability criteria discussed in Unit 
VI.A. of this document If you have any 
questions regarding the applicability of 
this action to a particular entity, consult 
the person listed in the preceding FOR 
FURTHER INFORMATION CONTACT section. 

B. What actions are not addressed in 
this rule? 

This rule does not address the 
placement of CCR in coal mines. The 
U.S. Department of Interior (DOl) and, 
as necessary, EPA will address the 
management of CCR in minefills in 
separate regulatory action(s), consistent 
with the approach reconunended by the 
National Academy of Sciences, 
recognizing the expertise of DOl's Office 
of Surface Mining Reclamation and 
Enforcement in this area. See Unit VI of 
this document for further details. This 
rule does not regulate practices that 
meet the definition of a beneficial use of 
CCR. Beneficial uses that occur after the 
effective date of the rule need to 
determine if they comply with the 
criteria contained in the definition of 
"beneficial use of CCRs." This rule does 
not affect past beneficial uses (i.e., uses 
completed before the effective date of 
the rule.) See Unit VI of this document 
for further details on proposed 
clarifications of beneficial use. 
Furthermore, CCR from non-utility 
boilers burning coal are also not 
addressed in this final rule. EPA will 
decide on an appropriate action for 
these wastes through a separate 
rulemaking effort. See Unit IV of this 
document for further details. Finally, 
this rule does not apply to municipal 
solid waste landfills (MSWLFs) that 
receive CCR for disposal or use as daily 
cover. 

C. The Contents of This Preamble Are 
Listed in the Following Outline 

I. Executive Summary 
II. Statutory Authority 
m. Background 
IV. Bevill Regulatory Determination Relating 

to CCR From Electric Utilities and 
Independent Power Producers 

V. Development of the Final Rule-RCRA 
SubtitleD Regulatory Approach 
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Cost Recovery Issues
Ss j'n millions

Total Cost

of Removal

Reserve
{MO<&3ai3)

steam Cost

of Removal

Reserve
(n ot 6/KV13)

Non-

Hazardous

Cap In
Place

Non-

Hazardous

Excavation

& Disposal

Hazardous

Excavation

& Disposal

$1,600 $1,300 $4,200

2,800

3,000

$4,211Total 10 year $1,500 -3,300 -11,500

Total cost to completion for nonhazardous excavation Is $7.1 B and for hazardous excavation Is
$23.08

The company could potentially reallocate portions of the lotal" COR to cover the cap-in-ptace
ash pond costs

•  Regulatory approval likely to be required to do this

^AsDUKE
V ENERGY.

'41 Cofifklential, For Ranrinc Purposes Only

This table shows the various 10 year scenarios and the COR reserve balances. The
second column shows the portion reserved for the steam assets. Just because the

"steam" reserve is lower than the planned costs does not mean we could not use some
_of the other_"totar COR reserve to cover the ash pond costs..

There are .different points, of .view_as tO-What_type _of approval wo.uid_bej:equirecLto
access the COR funds not specifically allocated to steam currently. One point of view is
that no approval is needed and the other is that we would have to notify regulators of the
usage. As mentioned earlier, the-next depreciation study would likely show that you
would need to replenish these reserves at the next rate case: especially anything beyond
the steam COR.

74

- Doc. Ex. 759 -
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FOR 

UNITED STATES OF AMERICA 

v. 

DUKE ENERGY CAROLINAS, LLC 

Public Staff 
Junis Exhibit 32 

No. 5:15-CR-68-H-2 

1/A 

MEMORANDUM OF PLEA AGREEMENT 

Pursuant to Rule 11 (c) (1) (C) of the Federal Rules of 
Criminal Procedure, the United States of America, by and through 
the United States Attorneys for the Eastern District of North 
Carolina, the Middle District of North Carolina, and the Western 
District of North Carolina as well as the Environmental Crimes 
Section of the United States Department of Justice (collectively 
referred to herein as "the United States" or "the Government"), 
and the Defendant, DUKE ENERGY CAROLINAS, LLC (referred to 
herein as "the Defendant" or "DUKE ENERGY CAROLINAS") with the 
advice and concurrence of the Defendant's counsel, Julia S. 
Janson (Executive Vice-President, Secretary, and Chief Legal 
Officer, Duke Energy Carolinas, LLC) and James P. Cooney, III 
(Womble Carlyle Sandridge & Rice LLP) have agreed that the 
above-captioned case should be concluded in accordance with this 
Memorandum of Plea Agreement as follows: 

1. This Memorandum constitutes the full and complete record 
of the Plea Agreement for criminal conduct in each of the 
prosecuting districts, that is, . the Eastern District, Middle 
District, and Western District of North Carolina and as alleged 
in the following charging documents (hereinafter referred to 
collectively as the "Criminal Informations"): 

United States v. Duke Energy Business Services LLC, and Duke 
Energy Progress, Inc., No. 5:15-CR-62-H; 

United States v. Duke Enerqy-Business Services LLC, Duke 
Energy Carolinas, LLC, and Duke Enerqy Progress, Inc., 
No. 5:15-CR-67-H; and 

United States v. Duke Energy Business Services LLC, Duke 
Energy Carolinas, LLC, and Duke Energy Progress, Inc., 
No. 5:15 CR-68 H. 

Case 5:15-cr-00067-H Document 58 Filed 05/14/15 Page 1 of 54 

>
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There are no other agreements between the parties in addition to 
'Or different from the terms herein. 

2. The United States and the Defendant agree: 

a. 

b. 

That this Plea Agreement ("Agreement") is made 
pursuant to Rule 11 (c) (1) (C) of the Federal Rules of 
Criminal Procedure ("Fed. R. Crim. P. ") and that the 
sentence set forth herein is the appropriate 
disposition of this case. If the Court rejects this 
Agreement, it is further agreed that the Defendant 
may withdraw its plea and all of the parties may 
withdraw from this Agreement. 

The parties further acknowledge that based upon the 
Joint Factual Statement, a copy of which is attached 
hereto as Exhibit A, the Court has sufficient 
information in the record to enable it to 
meaningfully exercise its sentencing authority. 
Accordingly, if acceptable to the Court, the parties 
agree to waive the presentence investigation and 
report pursuant to Fed. R. Crim. P. 32. (c), and to 
request that the Defendant be sentenced at the time 
the guilty plea is entered. 

c. The parties further agree and acknowledge that the 
Defendant's parent corporation, Duke Energy 
Corporation, shall guarantee all monetary penalties 
(criminal fine, restitution, community service, and 
mitigation) imposed upon the Defendant and the 
funding and performance due from the Defendant in 
connection with the nationwide and statewide 
environmental compliance plans under this Agreement 
as more fully set forth in the Guaranty Agreement, a 
copy of which is attached hereto at Exhibit B 
(without' attachments) and fully incorporated herein 
by reference. The parties further agree and 
acknowledge that Duke Energy Corporation shall 
consent to the jurisdiction of the United States 
District Court for the Eastern District of North 
Carolina for the purpose of enforcing the Guaranty 
Agreement. 

d. Pursuant to Fed. R. Crim. P. ll(c) (1) (C), the parties 
agree that the following sentence is warranted in 
this case: 
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i. Criminal Fines: At the time 
sentencing, the Defendant shall 
Criminal Fines totaling 
($53,600,000) as follows: 

Dan River Violations 

of imposition of 
make a payment of 

$53.6 million 

(1) $38 million ($38, 000, 000) for the negligent 
Clean Water Act discharge without a National 
Pollutant Discharge Elimination System 
("NPDES") permit from the 48-inch stormwater 
pipe at Dan River Steam Station based upon a 
fine of twice the gross gain or loss 
pursuant to 33 U.S.C. § 1319(c) (1) (A) and 18 
u.s.c. § 3571(c) and (d). 

(2) $2 million ($2,000,000) for the. negligent 
Clean Water Act failure to maintain the coal 
ash impoundments and related appurtenances 
(48-inch stormwater pipe) as required by the 
applicable NPDES permit for the Dan River 
Steam Station, a fine within the statutory 
penalty range of $2,500 to $25, 000 per day 
of violation pursuant to 33 U.S.C. 
§ 1319(c) (1) (A) an'd 18 U.S.C. § 357l(c) and 
(d) • 

(3) $9.5 million ($9,500,000) for the negligent 
Clean Water Act discharge without a NPDES 
permit from the 36-inch stormwater pipe at 
Dan River Steam Station, a fine within the 
statutory penalty range of $2,500 to $25,000 
per day of violation pursuant to 33 U.S.C. 
§ 1319 (c) (1) (A) and 18 U.S.C. § 3571 (c) and 
(d) • 

(4) $2 million ($2,000,000) for negligent Clean 
Water Act failure to maintain the coal ash 
impoundments and related appurtenances (36-
inch stormwater pipe) as required by the 
applicable NPDES permit for the Dan River 
Steam Station, a fine within the statutory 
penalty range of $2,500 to $25,000 per day 
of violation pursuant to 33 U.S.C. 
§ 1319(c) (1) (A) and 18 U.S.C. § 357l(c) and 
(d) • 
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Riverbend Violations 

(5) $2.1 million ($2,100,000) for the negligent 
Clean Water Act discharge in violation of 
the applicable NPDES permit at Riverbend 
Steam Station, a fine within the statutory 
penalty range of $2,500 to $25,000 per day 
of violation pursuant to 33 U.S.C. 
§ 1319(c) (1) (A) and 18 U.S.C. § 3571(c) and 
(d) • 

ii. Probation: A statutory-maximum term of five (5) 
years of probation is warranted. 18 U.S.C. 
§ 3561 (c) (2). Probation shall include the 
standard conditions of probation and the 
following special conditions, pursuant to 18 
U.S.C. § 3563(a) and (b): 

(1) Compliance with the Law: The Defendant 
shall not commit another federal, state, or 
local crime during the term of.probation. 

(2) Cooperation with Probation Office: The 
Defendant shall fully cooperate with the 
United States Probation Office. The 
Defendant shall · answer truthfully all 
inquiries by the Probation Officer; shall 
provide full access to any of the 
Defendant's operating locations; shall give 
ten (10) days' prior notice of any intended 
change in principal business or mail 
address; and shall provide notice of any 
material change in the Defendant's economic 
circumstances that might affect the 
Defendant's ability to pay the fines and 
other financial obligations set forth 
herein. 

(3) Nationwide Environmental Compliance Plan: 
Under the terms of its plea agreement, co
defendant Duke Energy Business Services LLC 
("DEBS") is required to develop, adopt, 
implement, and fund a comprehensive 
nationwide environmental compliance plan 
("NECP") during its term of probation, 
consistent with sentencing policies set 
forth in USSG §BDl. 4 and which incorporates 
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all of the agreed-upon obligations set forth 
in Paragraph 3(u) (v) of this Agreement. The 
Defendant shall take all steps necessary or 
required to assist DEBS in meeting this 
obligation. 

(4) Statewide Environmental Compliance Plan: 
The Defendant, along with its co-defendants 
Duke Energy Progress, Inc. ("DEP") and DEBS, 
shall develop, adopt, implement, and fund a 
comprehensive statewide environmental 
compliance plan ("ECP-NC") during its term 
of probation, consistent with sentencing 
policies set forth in USSG §BDl. 4 and which 
incorporates all of the agreed-upon 
obligations set forth in Paragraph 3 (u) (vi) 
of this Agreement. 

( 5) Notice to Employees and Shareholders: Upon 
approval by th'e Court of the NECP and ECP
NC, the Defendant shall .notify its employees 
of its criminal behavior, the NECP, and the 
ECP-NC. In addition, the Defendant shall 
cause a notice containing the same 
information to be sent to the shareholders 
of Duke Energy Corporation. Such notice 
shall be in a form prescribed by the Court
Appointed Monitor ("CAM") and at a time 
designated by the CAM. 

(6) Community Service Payment: Pursuant to USSG 
§8Bl.3 and in furtherance of the sentencing 
principles provided for under 18 U.S.C. 
§ 3553 (a), at the time of sentencing, the 
Defendant shall make a community service 
payment totaling $13.5 million 
($13,500,000), through the National Fish and 
Wildlife Foundation ("NFWF"), to fund 
environmental projects, studies, and 
initiatives designed to benefit, preserve, 
and restore the riparian environment and 
ecosystems of North Carolina and Virginia 
affected by the Defendant's conduct, as set 
forth in Paragraph 3(aa) of this Agreement. 

(7) Mitigation: In order to compensate for 
impacts to wetlands and other jurisdictional 
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waters of the United States impacted as a 
result of the Defendant's conduct, including 
temporal and secondary effects, at its 
facilities in North Carolina with coal ash 
impoundments, the Defendant shall provide $5 
million ($5,000,000) to an authorized 
wetlands mitigation bank or conservation 
trust, approved by the Court, for the 
purchase of riparian wetland and/or riparian 
land and/or restoration equivalent located 
in the Broad River Basin, French Broad River 
Basin, Cape Fear River Basin, Catawba River 
Basin, Dan River Basin, Yadkin-Pee Dee River 
Basin, Neuse River Basin, Lumber River 
Basin, and Roanoke River Basin as set forth 
in more detail in Para-graph 3 (bb) of this 
Agreement. 

iii. Payment Liability/Financial Assurances: The 
Defendant shall be liable for and pay all fines,· 
restitution, community service, and mitigation 
payments and shall fund the NECP and ECP-NC, all 
as set forth herein. The Defendant shall further 
be liable for any additional restitution payments 
as determined by the CAM. 

(1) Reservation of Funds by Defendant: The 
Defendant further shall record appropriate 
reserves on financial statements for the 
purpose of recognizing the projected 
obligation to retire its coal ash 
impoundments in North Carolina. This 
obligation is currently estimated at a total 
of $2.0 billion ($2,000,000,000) on the 
Defendant's balance sheet. Each year during 

·the term of probation, beginning on the date 
that the Agreement is accepted by the Court 
and occurring by March 31 of each year 
thereafte·r, the Defendant shall cause the 
Chief Financial Officer of Duke Energy 
Corporation, as further directed under the 
Guaranty Agreement attached hereto, to 
certify to the United States and the CAM 
that the Defendant and Duke Energy 
Corporation have. sufficient assets r-eserved 
to meet the obligations imposed by law or 
regulation or as may otherwise be necessary 
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to fulfill the Defendant's obligations with 
respect to its coal ash impoundments within 
the State of North Carolina. If the CAM has 
any concerns regarding the assets available 
to meet obligations imposed by the Judgment 
in this case, the CAM shall immediately 
notify the Court and the parties. 

(2) Reservation of Funds by Parent Company: The 
Defendant further shall cause its parent 
holding company, Duke Energy Corporation, to 
record appropriate, reserves on its 
consolidated financial statements for the 
purpose of recognizing the projected 
obligation to retire. all coal ash 
impoundments, including those in North 
Carolina. This obligation is currently 
estimated at a total of $3. 4 billion 
($3,400,000,000) on Duke Energy 
Corporation's balance sheet for all coal ash 
impoundments (including those owned by the 
Defendant and co-defendant DEP) . Each year 
during the term of probation, beginning on 
the date that the Agreement is accepted by 
the· Court and occurring by March 31 of each 
year thereafter, the Defendant shall cause 
the Chief Financial Officer of Duke Energy 
Corporation, as further directed under the 
Guaranty Agreement attached hereto, to 
certify to the United States and the CAM 
that the Defendant and Duke Energy 
Corporation have sufficient assets reserved 
to meet the obligations imposed by law or 
regulation or as may otherwise be necessary 
to fulfill the Defendant's obligations with 
respect to its coal ash impoundments within 
the State of North Carolina. If the CAM has 
any concerns regarding the assets available 
to meet obligations imposed by the Judgment 
in this case, the CAM shall immediately 
notify the Court and the parties. 

(3) Security: Through the entire tem of 
probation, the Defendant shall ' further 
maintain unused borrowing capacity in the 
amount of $250 million ($250, 000, 000) under 
the Master Credit Facility as security to 
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meet its obligations under this Agreement 
for the closing and remediation of coal ash 
impoundments, as more fully set forth in 
Paragraph 3(k) of this Agreement. The 
Defendant shall certify this set aside to 
the CAM on an annual basis, or more 
frequently as the CAM requires. If the CAM 
has any concerns regarding the security 
available to meet the obligations imposed by 
the Judgment in this case, the CAM shall 
immediately notify the Court and the 
parties. 

iv. Restitution for Counts of Conviction: Pursuant 
to 18 U. S.C. §§ 3663, 3663A, and 3563 (b) (2), the 
Defendant shall make restitution to any victim in 
whatever amount the Court may order. Said 
restitution shall be due and payable immediately. 
Said restitution shall include at a minimum, as 
apportioned to this Defendant pursuant to 18 
U.S.C. § 3664 (h), restitution to be paid to the 
Clerk of the Court as follows: 

(1) $63,309.45 to Virginia Beach, payable to: 

City of Virginia Beach 
c/o Department of Public Utilities 
City of Virginia Beach 
2405 Courthouse Drive 
Virginia Beach, Virginia 23456 
ATTN: "Coal Ash Spill Water Quality 
Sampling / CIP 5-967" as a reference 

(2) $125,069.75 to City of Chesapeake, VA (Lake 
Gaston.sampling costs) payable to: 

City of Chesapeake 
c/o David Jurgens, 
Director of Public Utilities 
306 Cedar Rd, 2"" floor 
Chesapeake, VA 23322 

(3) and $31,491.11 to the United States Army 
Corps of Engineers payable to: 
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FAO-USACE Wilmington 
c/o Anita Bissette 
69 Darlington Ave 
Wilmington, NC 28406 
(910-251-4803) 

v. Restitution for Relevant Conduct to Be Paid 
During. Term of Probation: Pursuant to 18 U.S. C. 
§ 3663, the Defendant shall pay restitution as 
directed by the CAM through the claims process 
set forth in Paragraphs 3 (x) (iii)- (vi) of this 
Agreement. 

vi. Special Assessment: The Defendant shall pay 
special assessments, totaling $625. 00, before or 
at the time of sentencing, and shall provide a 
receipt from the Clerk of Court for the Eastern 
District of North Carolina to the United States 
as proof of payment. 

vii. Public Apology: Consistent with USSG §8Dl. 4 (a), 
the Defendant and co-defendants DEBS and DEP 
shall place a full-page public apology in at 
least two national newspapers and three major 
North Carolina newspapers (one in Raleigh, one in 
Greensboro, and one in Charlotte) and on its 
publicly accessible company website. 

3. The Defendant agrees: 

a. Consent to Transfers: To consent to the entry of 
Rule 20 transfers for purposes of guilty pleas to the 
charges in the following matters: 

i. United States v. Duke Enerqy Business Services 
LLC, Duke Enerqy Carolinas, LLC, and Duke Energy 
Progress, Inc., No. 1:15-CR-51-l (MDNC); and 

ii. United States v. Duke Energy Business Services 
LLC, Duke Energy Carolinas, LLC, and Duke Energy 
Progress, Inc., No. 3:15-CR-43-FDW (WDNC). 

b. Restitution for Counts of Conviction: Pursuant to 18 
U.S.C. §§ 3663, 3663A, and 3563 (b) (2), to make 
restitution as ordered by the Court and as set forth 
in this Agreement. Said restitution shall be due and 
payable immediately. Said restitution shall include 

9 

Case 5:15-cr-00067-H Document 58 Filed 05/14/15 Page 9 of 54 

>
D.. 
0 
0 
..J 
~ 

0 
u:: 
LL 
0 

c:o ...... 
0 
N 

~ 
c: 
Ill .., 

-App. 362-



- Doc. Ex. 2117 -

c. 

d. 

additional costs associated 
response as previously set 
2{d) (iv) of this Agreement. 

with the Dan River 
forth in Paragraph 

Restitution for Relevant Conduct to be Paid During 
Term of Probation: In addition to any order of 
restitution in· connection with the counts of 
conviction, to make restitution to the following 
entities, as determined and directed by the CAM 
during the term of probation and pursuant to the 
agreed-upon claims process set forth in Paragraphs 
3 {x) (iii)- (vi): 

i. City of Eden, North Carolina; Town 
North Carolina; and other localities 
bromide discharges from the Belews 
Cliffside facilities 

of Madison, 
impacted by 

Creek and 

ii. 

(1) For all costs, whenever incurred, associated 
with water treatment system upgrades 
resulting from the increase of 
trihalomethanes including, but not limited 
to, maintenance costs. 

( 2) All costs 
responding 
bromide 

associated with investigating and 
to increased discharges of 

and/or the increase of 
trihalomethanes. 

Other Local Governments 
treatment systems impacted 
from other facilities owned 

with drinking water 
by bromide discharges 
by the Defendant 

(1) For all costs, whenever incurred, associated 
with water treatment system upgrades 
resulting from the increase of 
trihalomethanes including, but not limited 
to, maintenance costs. 

(2) All costs associated with investigating and 
responding to increased discharges of 
bromide and/or the increase of 
trihalomethanes. 

7cc::rc.=i:;cm~e=--V~ie:c:c:t:.:i::m~s=-:-' _ _,_R,i,_,g':'h_,_t=s _ _,_A::;c:::t::: Except as provided 
herein, at the time of the execution of this 
Agreement, the parties are not aware of any other 
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victim as that term is defined by 18 U.S.C. §§ 3663, 
3663A, and 3771. The Defendant understands that the 
United States intends to fully comply with all 
obligations under 18 U.S.C. § 3771, including victim 
notification and restitution provisions. 

e. Appeal Waiver: To waive knowingly and expressly the 
right to appeal the conviction and whatever sentence 
is imposed on any ground, including any appeal 
pursuant to 18 U.S.C. § 3742, and further to waive 
any right to contest the conviction or the sentence 
in any post-conviction proceeding, including any 
proceeding under 28 U.S.C. § 2255, excepting an 
appeal or motion based upon grounds of ineffective 
assistance of counsel or prosecutorial misconduct not 
known to the Defendant at the time of the Defendant's 
guilty plea. The foregoing appeal waiver does not 

·constitute or trigger a waiver by the United States 
of any of its rights to appeal provided by law. 

f. Waiver of Rights to Records: To waive all rights, 
whether asserted directly or through a 
representative, to request or receive from the United 
States any records pertaining to the investigation or 
prosecution of this matter, except as provided in the 
Fed. R. Crim. P. This waiver includes, but is not 
limited to, rights conferred by the Freedom of 
Information Act and the Privacy Act o,f 197 4. 

g. Special Assessment: To pay a special assessment of 
$125.00 for each misdemeanor count pursuant to the 
provisions of 18 U.S.C. § 3013. The assessment shall 
be paid by the Defendant at sentencing. The 
Defendant or Defendant's counsel shall provide a 
check in payment of the said assessment directly to 
the Clerk of Court, U.S. District Court-EDNC. 

h. Financial Statement: To complete and submit a 
financial statement under oath to the United States 
no later than two weeks prior to the entry of the 
guilty plea. The Defendant can satisfy this 
condition by submitting its most recent financial 
statement filed with the Securities and Exchange 
Commission. 

i. Reservation of Funds by Defendant: To record 
appropriate reserves on financial statements for the 
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purpose of recognizing the projected obligation to 
retire its coal ash impoundments in North Carolina, 
and, during each year during the term of probation, 
to certify that it has sufficient assets reserved to 
meet the obligations imposed by law and regulation as 
more fully set forth in Paragraph 2 (d) (iii) (1) above. 
This obligation is currently estimated at a total of 
$2.0 billion ($2,000,000,000) on the Defendant's 
balance sheet. 

Reservation of Funds by Parent Company: To cause its 
parent holding company, Duke Energy Corporation, to 
record appropriate reserves on its consolidated 
financial statements for the purpose of recognizing 
the projected obligation to retire all coal ash 
impoundments, i~cluding those in North Carolina, and 
during each year during the term of probation, to 
cause its parent holding company to certify that it 
has sufficient assets reserved to meet the 
obligations imposed by law and regulation as more 
fully set forth in Paragraph 2 (d) (iii) (2) above. 
This obligation is currently estimated at a total of 
$3.4 billion ($3,400,000,000) on Duke Energy 
Corporation's balance sheet for all coal · ash 
impoundments (including those owned by the Defendant 
and co-defendant DEP). 

k. Security: Through the entire term of probation, to 
maintain unused borrowing capacity in the. amount of 
$250 million ($250, 000, 000) under the Master Credit 
Facility as security to meet its obligations under 
this Agreement for the closing and remediation of 
coal ash impoundments, as more fully set forth in 
Paragraph 2(d) (iii) (3) of this Agreement. A copy of 
the certification for 2015 shall be filed with the 
Court at the time of entry of this Agreement. 

l. Cooperation: The Defendant shall continue to 
cooperate fully with the United States, and with all 
other authorities and agencies designated by the 
United States, and shall truthfully disclose all 
information with respect to the activities of the 
Defendant and its present and former directors, 
officers, employees, agents, consultants, 
contractors, and subcontractors thereof, regarding 
the conduct underlying the Criminal Informations 
about which the Defendant has any knowledge or about 
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m. 

which the United States shall inquire. This 
obligation of tr-uthful disclosure includes the 
obligation of the Defendant to provide to the United. 
States, upon request, any document, record, or other 
tangible evidence regarding the conduct underlying 
the Criminal Informations about which the United 
States shall inquire of the Defendant. Compliance 
with such cooperation requirements shall not be 
construed as requiring or effecting a waiver of the 
attorney-client privilege or work product 
protections. 

Such cooperation set forth in Paragraph (1) above 
shall include but not be limited to: (a) promptly 
disclosing any and all related criminal or 
potentially criminal conduct of which the Defendant 
is currently aware; (b) promptly producing all 
documents requested by the federal government or by 
grand jury subpoena; (c) promptly making employees 
available to the investigation team upon request for 
interview or for testimony in any proceeding, subject 
to those employees' own legal rights; and (d) making 
reasonable efforts to ensure its employees provide 
full and truthful information. 

n. If the Defendant, through its employees acting within 
the scope of their employment, provides false, 
incomplete, or misleading information or testimony, 
or fails to abide by any term of cooperation set 
forth in Paragraphs (1) and (m) above, this would 
constitute a material breach of this Agreement by the 
Defendant, and the Defendant shall be subject to 
prosecution for any federal criminal violation not 
barred by the· applicable statute of limitations (or 
as waived pursuant to Paragraph 3(hh)) or other legal 
.prohibition. Any information provided by the 
Defendant may be used against the Defendant in that 
prosecution. 

o. Additionally, the Defendant agrees that in the event 
of the Defendant's material breach of this Agreement 
the following are admissible against the Defendant in 
any prosecution of or action against the Defendant: 
(i) any statements made by the Defendant, under oath, 
at the guilty plea hearing ·(before either a 
Magistrate Judge or a District Judge); (ii) the Joint 
Factual Statement supporting this Agreement; and 
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p. 

(iii) any evidence derived from such· statements. 
This includes the prosecution of the charges that are 
the subject of this Agreement or any charges that the 
United States agreed to dismiss or not file as part 
of this Agreement, but later pursues because of a 
material breach by the Defendant. Additionally, the 
Defendant knowingly and voluntarily waives any 
argument under the United States Constitution, any 
statute, Rule 410 of the Federal Rules of Evidence, 
Fed. R. Crim.- P. ll(f) of the Federal Rules of 
Criminal Procedure, and/or any other federal rule, 
that the statements or any evidence derived from any 
statements should be suppressed or are inadmissible. 

Compliance with the Law: Except as provided 
otherwise herein and in Paragraph (q) below, the 
Defendant agrees that it shall commit no new 
violations of federal, state, or local law, including 
those laws and regulations. for which primary 
enforcement has been delegated to state authorities, 
and shall conduct its operations in accordance with 
the environmental laws of the United States and the 
State of North Carolina. If the Defendant learns of 
any such violations committed by its agents or 
employees during the term of probation, the Defendant 
shall notify the United States of the violations in 
accordance with the terms of the environmental 
compliance plans. 

i. The Defendant understands that the Government 
shall not consider there to be a violation of the 
conditions of probation if the Defendant complies 
with federal environmental laws when there is a 
direct conflict between the state and federal 
environmental laws. 

q. The Defendant shall comply with all federal, state, 
and other regulations relating to coal ash, and will 
have no new notices of violation, notices of 
deficiency, or other criminal, civil, or 
administrative enforcement actions based on conduct 
(including the failure to act) occurring after entry 
of the guilty plea. 

i. The Defendant understands that it shall be. 
considered a violation of the conditions of 
probation if the Defendant engages in the above 
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ii. 

conduct and such conduct or condition results 
a final assessment (after conclusion of 
appeals) in an amount greater than $5,000 
imposed after the entry of the guilty plea 
which the CAM deems material. Any conduct 
conditions resulting in a final assessment in 
amount greater than $15,000 shall be presumed 
be material. 

in 
any 
and 
and 
or 
an 
to 

It shall not be considered a violation of 
probation if the enforcement action is based upon 
information disclosed by the Defendant in its 
2014 Topographic Map and Discharge Assessment 
Plan(s) and/or its 2014 NDPES permit renewal 
application(s) for its facilities in North 
Carolina. 

r. The Defendant shall comply with all legislative and 
regulatory mandates concerning closure of the coal ash 
impoundments which it operates, and shall complete 
full excavation and closure of all of the coal ash 
impoundments at its Dan River and Riverbend facilities 
in accordance with federal and state laws, including 
the United States Environmental Protection Agency's 
("EPA") 2014 final rule governing the disposal of coal 
combustion residuals from electric utilitie.s ("CCR 
Rule") and North Carolina's Coal Ash Management Act of 
2014, by the dates dictated in those laws, currently 
the .calendar year 2019. In so doing, the Defendant 
shall act diligently and in good faith to meet 
projected critical milestones in its closure plans for 
each site as set forth in the following documents: 
Duke Energy's Dan River Steam Station Coal Ash 
Excavation Plan dated November 13, 2014; and Duke 
Energy's Ri verbend Steam Station Coal Ash Excavation 
Plan dated November 13, 2014 (collectively referred to 
as "Excavation Plans") , as may be amended with the 
approval of the North Carolina Department of 
Environment and Natural Resources ("DENR") . 

i. With respect to excavated coal ash, the removed 
ash shall be stored in a lined CCR landfill space 
or lined impoundment meeting all requirements 
established by applicable statute, law, and 
regulation, including but not limited to 40 CFR 
Part 258 (Subtitle D of RCRA). Nothing in this 
Paragraph shall prohibit the Defendant from the 
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ii. 

disposition of ash through beneficial reuse as 
contemplated by the CCR Rule. 

Every six months, or on a more frequent basis as 
determined by the CAM, the Defendant shall 
provide the CAM with a detailed description of 
its efforts to excavate coal ash and close all of 
the coal ash impoundments at Dan River and 
Riverbend and whether it has met the critical 
milestones set forth in the Excavation Plans in 
the time period since the last report. The 
Defendant shall also include the status of all 
permits and permit applications with any 
regulatory body, including but not limited to 
DENR. The Defendant shall also make such reports 
publicly available on its website. 

(1) If the CAM has any concerns regarding 
whether the Defendant acted diligently or in 
good faith to meet its obligations under 
this provision, including the critical 
milestones set forth in the Excavation 
Plans, the CAM shall immediately notify the 
Court and the parties. 

iii. The Defendant shall contemporaneously provide an 
executive summary of the report in subparagraph 
(ii) above to the United States Attorneys' 
Offices for the Eastern, · Middle, and Western 
Districts of North Carolina; the Department of 
Justic.e Environmental Crimes Section; the 
United States Environmental Protection Agency -
Criminal Investigation Division; and the United 
States Environmental Protection Agency Legal 
Counsel Division. Upon request, the Defendant 
shall provide the full report for inspection and 
review by any of the governmental parties. 

(1) If the Government has any concerns regarding 
whether the Defendant acted diligently or in 
good faith to meet its obligation under this 
provision, including the critical milestones 
set forth in the Excavation Plans, the 
Government may elect to notify either the 
CAM or the Court, and may seek additional 
penalties as may be appropriate. 
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s. 

iv. Six months prior to the end of the term of 
probation, the Defendant shall provide the Court, 
the CAM, and the Government with a full report of 
its efforts to excavate coal ash and to close all 
of the coal ash impoundments at Dan River and 
Riverbend and the anticipated completion date. 

v. The Government may seek additional fines and 
penalties should the Defendant fail to comply 
with such legislative or regulatory mandates and 
closure requirements under this Paragraph unless 
the compliance is delayed by a "force majeure" as 
that term is defined herein.. The parties 
recognize that a change in law making performance 
impossible may be raised under the "force 
majeure" clause herein, but final determination 
shall be made by the Court. 

vi. The Defend~nt understands that the Government 
shall not consider there to be a violation of the 
conditions of probation if the Defendant complies 
with federal environmental laws when there is a 
direct conflict between the state and federal 
environmental laws. The Defendant, however, 
shall immediately notify the Court, the CAM, and 
the Government. of the conflict of laws and the 
impact on excavation and closure plans. 

Criminal Fine: 
criminal fine 
($53, 600, 000)' 
2(d) (i) above. 

The Defendant· 
in the amount 

allocated as set 

shall pay a total 
of $53.6 million 
forth in Paragraph 

t. Stipulated Factual Basis for Fine: The Defendant 
stipulates that there is a factual basis for the 
imposition of a criminal fine in the amount of $53.6 
million ($53,600,000) pursuant to 33 U.S.C. 
§§ 1319(c) (1) (A) and/or 18 U.S.C. § 357l(c) and (d) 
and that the payments made pursuant to Paragraph 
2(d) (i) do not together exceed the statutory maximum 
fine available under each of the applicable statutes. 
The Defendant further waives ~ny right to a jury or 
bench trial as to those payments. 

u. Environmental Compliance Plans: As 
condition of probation, the Defendant 
assist, and otherwise take all steps 
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effectuate the obligation of co-defendant DEBS to 
develop, adopt, implement, and fund the NECP designed 
to ensure compliance with applicable environmental 
laws and regulations at all of the coal ash 
impoundments owned and operated (whether active or 
inactive) by any wholly-owned subsidiary of Duke 
Energy Corporation. In addition to requirements to 
be applied nationwide, the Defendant, along with co
defendants DEBS and DEP, shall develop, implement, 
and enforce the ECP-NC that also incorporates all of 
the requirements of the NECP. Both the NECP and the 
ECP-NC shall be filed with the Court as separate 
documents. Components of the NECP and the ECP-NC 
include, but are not limited to, the following: 

i. Timing for Submission of NECP and ECP-NC: 
Defendant DUKE ENERGY CAROLINAS, along with its 
co-defendants DEBS and DEP, shall develop and 
adopt the NECP and ECP-NC within seventy (70) 
days of the selection of the CAM. The final NECP 
and ECP-NC shall be submitted to the Court with 
copies to the United States Probation Office; the 
United States Attorneys' Offices for the Eastern, 
Middle, and Western Districts; the Department of 
Justice Environmental Crimes Section; the 
Environmental Protection Agency Criminal 
Investigation Division; and the United States 
Environmental Protection Agency - Legal Counsel 
Division. The Court must approve both the NECP 
and ECP-NC. 

(1) The United States acknowledges that two (2) 
wholly-owned subsidiaries of Duke Energy 
Corporation, Duke Energy Conunercial 
Enterprises, Inc. (an indirect wholly-owned 
subsidiary) and Duke Energy SAM, LLC (a 
direct wholly-owned subsidiary) have entered 
into a purchase and sale agreement with a 
subsidiary of Dynegy Inc. in which Dynegy 
Inc. will acquire Duke Energy Ohio's 
unregulated Midwest generation business 
(which has been classified as Discontinued 
Operations on the Condensed Consolidated 
Statement of Operations) . Approval is 
pending before the Federal Energy Regulatory 
Commission. Both of the subsidiaries handle 
coal ash. 
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(2) If the sale above has not been closed at the 
time of the submission of the NECP to the 
Court for approval, it is expressly 
understood and agreed that these assets need 
not be included within the NECP with the 
following exception: if the sale is not 
closed within ninety (90) days of the 
approval of the NECP by the Court, the CAM 
may, at his/her option, require the NECP to 
be amended to include these subsidiaries. 

ii. Best Efforts: Defendant DUKE ENERGY CAROLINAS, 
along with its co-defendants DEBS and DEP, shall 
use best efforts to comply with each and all of 
the obligations under both the NECP and ECP-NC. 

( 1) The requirement that the Defendant exercise 
"best efforts" to fulfill the obligation 
includes using commercially ' reasonable 
efforts to anticipate any potential "force 
majeure" event (as defined herein at 
Paragraph 3 (y)) and to address the effects 
of any potential "force majeure" event: (a) 
as it is occurring, and (b) following the 
potential "force majeure" event, such that 
the delay is minimized to the greatest 
extent possible. 

(2) If the CAM believes that the Defendant has 
not used "best efforts" to fulfill its 
obligations, the CAM shall provide written 
notice immediately to the Court and the 
parties. 

(3) The final determination of whether the 
Defendant used "best efforts" shall be made 
by the Court with the advice of and 
recommendations from the CAM. 

( 4) If the Court concludes that the Defendant 
failed to exercise "best efforts" to fulfill 
an obligation of this Agreement, the Court 
may impose · and the Government will be 
entitled to seek additional monetary 
penalties. 
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iii. Selection and Funding of CAM: 

(1) Funding: As part of the NECP and the ECP-
NC, Defendant DUKE ENERGY CAROLINAS, along 
with its co-defendants DEBS and DEP, shall 
pay for a CAM who will be appointed by and 
report to the Court during the full period 
of probation. 

( 2) Qualifications: The object of the selection 
process for the CAM is to select the most 
qualified candidate to oversee 
implementation of the NECP, the ECP-NC, and 
the bromide claims process. Therefore, the 
CAM must have staff, or be able to retain 
staff, with the following experience: (a) 
expertise and competence in the regulatory 
programs under the United States and State 
of North Carolina environmental laws; (b) 
sufficient expertise and competence to 
assess whether the Defendant, DEBS, and DEP 
have adequate management systems in place to 
ensure regulatory compliance, document such 
noncompliance, and prevent future 
noncompliance; and (c) sufficient expertise 
and competence to review claims for 
reimbursement under the process for 
identifying, verifying, and providing 
restitution for claims relating to bromide 
discharges described herein. 

(3) Nomination and Veto by Government: Within 
thirty (30) days of the entry of the 
Judgment, Defendant DUKE ENERGY CAROLINAS, 
along with its co-defendants DEBS and DEP, 
shall submit a list of three qualified 
candidates for the position of CAM from 
which the Court will select and appoint one 
of the candidates. Any nomination will 
include . a detailed curriculum vitae or 
similar documentation setting forth the 
qualifications of the candidate. The 
Government shall have fifteen (15) days from 
the receipt of the nominations to file any 
reasonable objection to any or all of the 
proposed candidates. If the Government 
lodges an objection, then Defendant DUKE 
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ENERGY CAROLINAS, along with its co
defendants DEBS and DEP, must nominate a 
replacement candidate(s). The Government 
again shall have the right to lodge any 
reasonable objection to any replacement 
candidate; and the Court may adjust the time 
frame for the nominations of the CAM as 
necessary to ensure that the best possible 
candidates are nominated. 

( 4) Court Selection: Upon receipt of a final 
list of candidates, the Court shall select 
one candidate as CAM by written order. In 
the event that the Court does not find any 
of the candidates satisfactory or if, during 
any point in the term of probation, the 
Court does not find the work of the selected 
CAM satisfactory, the Court may request 
Defendant DUKE ENERGY CAROLINAS, along with 
its co-defendants DEBS and DEP, to nominate 
additional candidates. The Court may adjust 
the time frame for the selection of the CAM 
as necessary to ensure that the best 
possible candidate is selected. 

iv. Reporting by CAM: On an annual basis, or more 
often as the Court directs, the CAM shall provide 
reports in writing to the Court, through the 
United States Probation Office, demonstrating 
compliance with the NECP and the ECP-NC by DUKE 
ENERGY CAROLINAS, DEBS and DEP. The report shall 
include, among other things, a detailed 
description of: (1) all excavation, closure, 
and/or proper remediation of the coal ash 
impoundments located in North Carolina and 
addressed in the ECP-NC; and (2) all three co
defendants' compliance with all appropriate 
environmental laws and regulations in connection 
with the management of their coal ash 
impoundments in North Carolina and elsewhere. 

(1) Public Access to Information: The CAM shall 
ensure, and the Defendant shall facilitate, 
the posting of copies of any environmental 
compliance audits, annual reports, and/or 
any other reports prepared pursuant to the 
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NECP or ECP-NC on a company web page with 
public access. 

·• Subject to the approval of the CAM, the 
Defendant may redact confidential business 
information or any information it 
reasonably believes could impair the 
security of its operations before such 
audits or reports are posted for public 
access. 

• The CAM shall inspect such proposed 
redactions to determine the propriety of 
the redactions. 

• Notwithstanding the foregoing, unredacted 
copies shall be provided to the Court. 
The Defendant may seek to have the filings 
placed under seal to protect any 
information that the CAM has deemed to 
warrant redaction. 

(2) The CAM will contemporaneously provide 
copies of the report~ (as posted) to the 
United States Attorneys' Offices for the 
Eastern, Middle, and Western Districts of 
North Carolina; the Department of Justice -
Environmental Crimes Section; the United 
States Environmental Protection Agency 
Criminal Investigation Division; and the 
United States Environmental Protection 
Agency Legal Counsel Division. If the 
reports contain redactions, any of these 
parties rriay inspect the redactions and 
challenge the propriety of the redactions. 
The Court shall be the final arbiter of any 
challenge. 

v. Nationwide ECP: The NECP shall include, among 
other things: 

(1) Organizational Funding: Co-Defendant DEBS 
shall maintain and fund the operation of all 
of the company compliance organizations 
created in the wake of the Dan River 
release, including: ABSAT, the Coal 
Combustion Products organization, and the 
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National Ash Management Advisory Board. 
Subject to the approval of the CAM, DEBS may 
transfer operations and responsibilities. 
between internal organizations or adjust 
funding of such organizations as 
appropriate, as long as the obligations of 
this Agreement' are being met. To the extent 
necessary or required, the Defendant shall 
fund or otherwise pay for its proportionate 
share of the continued maintenance and 
operations of these compliance 
organizations. 

(2) Compliance Officer ("CO"): The Defendant, 
and its co-defendants DEBS and DEP, each 
shall identify or establish a position at 
the Vice President level or higher who will 
liaise directly with the CAM. The 
Defendant's designated CO shall have, among 
other duties, the primary responsibility for 
ensuring compliance with applicable 
environmental requirements and requirements 
of the NECP and ECP-NC. 

• The COs shall submit detailed reports 
discussing the development, · implementa
tion, and enforcement of the NECP and ECP·
NC at intervals deemed necessary by the 
CAM. The first report shall also include 
an explanation of the current corporate 
structure responsible for the operation 
and control of the coal ash impoundments 
and the names of the individuals filling 
the relevant positions. With the 
concurrence of the CAM, the COs may elect 
to submit a joint report detailing the 
required information for all three co
defendants. Any changes to the corporate 
coal ash oversight structure shall be 
immediately forwarded to the CAM and 
included in the next regular report. 

• Subject to the approval of the CAM, the 
Defendant may redact confidential business 
information or any information it 
reasonably believes could impair the 
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security of its operations before such 
reports are posted for public access. 

• The CAM shall inspect such proposed 
redactions to determine the propriety of 
the redactions. 

• Notwithstanding the foregoing, unredacted 
copies shall be provided to the Court. 
The Defendant may seek to have the filings 
placed under seal to protect any 
information that the CAM has deemed to 
warrant redaction. 

• The CAM will contemporaneously provide 
copies of the reports (as posted) to the 
United States Attorneys' Offices for the 
Eastern, Middle, and Western Districts of 
North Carolina; the Department of Justice 
- Environmental Crimes Section; the United 
States Environmental Protection Agency -
Criminal Investigation Division; and the 
United States Environmental Protection 
Agency - Legal Counsel Division. If the 
reports contain redactions, any of these 
parties may inspect the redactions and 
challenge the propriety of the redactions. 
The Court shall be the final arbiter of 
any challenge. 

(3) Environmental Audits: Within the first 
ninety (90) days of his or her appointment, 
the CAM shall establish a schedule for 
conducting environmental audits of each of 
Duke Energy Corporation's and its 
affiliates' . wholly-owned or operated 
domestic facilities with Duke Energy 
Corporation or affiliate-managed or 
affiliate-controlled coal ash impoundments 
outside North Carolina on an annual basis. 

• Each year the Defendant can request that 
the CAM accept any full environmental 
audit prepared by ABSAT or a similar 
organization in that same calendar year 
for its facilities subject to the audits 
under the NECP. 
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• The CAM can reject any such request by the 
Defendant if the CAM concludes that the 
proposed environmental audit is not 
sufficiently comprehensive or not prepared 
by a competent organization. 

• Copies of the environmental audit reports 
shall be posted on the Defendant's company 
webpage accessible to the public. 

• Subject to the approval of the CAM, the 
Defendant may redact confidential business 
information or any information it 
reasonably believes could impair the 
security of its operations before such 
audits or reports are posted for public 
access. 

• The CAM shall inspect such proposed 
redactions to determine the propriety of 
the redactions. 

• Notwithstanding the foregoing, unredacted 
copies shall be provided to the Court and 
the United States Probation Officer. The 
Defendant may seek to have the filings 
placed under seal to protect any 
information that the CAM has deemed to 
warrant redaction. 

• The CAM will contemporaneously provide 
copies of the reports (as posted) to the 
United States Attorneys' Offices for the 
Eastern, Middle, and Western Districts of 
North Carolina; the Department of Justice 
- Environmental Crimes Section; the United 
States Environmental Protection Agency 
Criminal Investigation Division; and the 
United States Environmental Protection · 
Agency Legal Counsel Division. If the 
reports contain redactions, any of these 
parties may inspect the redactions to 
determine the propriety of the redactions. 
The Court shall be the final arbiter of 
any challenge. 
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(4) Toll-Free Hotline/Electronic Mail Inbox: 
The Defendant, along with co-defendants DEBS 
and DEP, will establish and maintain a toll
free hotline that will be answered twenty
four. (24) hours a day, seven (7) days a 
week, through which any person may report 
suspected violations of applicable 
environmental laws or regulations, or 
violations of the NECP or ECP-NC. The 
Defendant may utilize existing toll-free 
hotlines subject to approval by the CAM. In 
addition, the Defendant, along with co
defendants DEBS and DEP, shall create an 
electronic mail inbox accessible from its 
webpages and accessible through a share 
link, through which any employee of Duke 
Energy Corporation, its subsidiaries, or its 
affiliates, or any other person may report 
suspected violations of applicable 
environmental laws or regulations or 
violations of the NECP or ECP-NC. 

• Co-defendant DEBS shall periodically 
apprise employees and the public of the 
availability of the toll-free hotline and 
electronic mail inbox by posting notices 
on the Internet, Intranet (known within 
Duke Energy Corporation as the "Portal"), 
by distributing notice via its electronic 
mail system, by providing notices in 
appropriate employee work areas, and by 
publication in community outlets. 

• All reports to the toll-free hotline or 
electronic mail inbox of suspected 
violations of applicable environmental 
requirements, the NECP, or the ECP-NC 
shall promptly be provided to the 
appropriate CO for further action, and the 
appropriate CO shall maintain a record of 
the investigation and disposition of each 
such matter and disclose such matters in 
reports to the CAM. 

(5) Environmental Training Program: The 
Defendant, along with co-defendants DEBS and 
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vi. 

DEP, shall adopt, implement, and enforce a 
comprehensive training program to educate 
all domestic employees of Duke Energy 
Corporation and its wholly-owned or operated 
affiliates on the environmental impact of 
coal ash impoundment operations and _to be 
aware of the procedures and policies that 
form the basis of the NECP and ECP-NC. 

• The goal of this training program is to 
ensure that every domestic employee of 
Duke Energy Corporation and its wholly
owned or operated affiliates understands 
applicable compliance p~licies_and is able 
to integrate the compliance objectives in 
the performance of his/her job. The 
training shall include applicable notice 
and reporting r_equirements in the event of 
a release or discharge. Subject to the 
approval of the CAM, the Defendant may 
develop different training programs that 
are tailored to the employee's specific 
job description and responsibilities as 
long as the overall goal of the training 
requirement is met. 

o Additionally, the Defendant and co
defendants DEBS and DEP shall provide 
training and written materials describing 
the safe and proper handling of 
pollutants, hazardous substances, and/or 
wastes. 

• Copies 
training 
the CAM. 

of all written 
curricula shall 

materials and 
be provided to 

Statewide ECP: The ECP-NC, in addition to 
incorporating all of the requirements of the 
NECP, shall include, among other things, the 
following conditions: 

( l) Point of Contact ("POC"): With respect to 
each of its facilities with coal ash 
impoundments in North Carolina, the 
Defendant and co-defendant DEBS shall 
identify or establish a POC for the CAM 
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within each of the following three business 
services: (1) ABSAT; (2) Environme-ntal, 
Health & Safety; and (3) Coal Combustion 
Products. 

(2) Environmental Audits: Within the first 
ninety (90) days of his/her appointment, the 
CAM shall establish a schedule for 
conducting environmental audits of each of 
the Defendant's facilities with coal ash 
impoundments in North Carolina on an annual 
basis. 

• Each year the Defendant can request that 
the CAM accept any full environmental 
audit prepared by ABSAT or a similar 
organization in that same calendar year 
for two of its facilities subject to the 
audits. The Defendant· cannot make the 
request for the same facilities in 
consecutive years. 

• The CAM can reject any such request by the 
Defendant if the CAM concludes that the 
proposed environmental audit is not 
sufficiently comprehensive or not prepared 
by a competent organization. 

• Copies of the environmental audit reports 
shall be posted on the Defendant's company 
webpage accessible to the public. 

• Subject to the approval of the CAM, the 
Defendant may r_edact confidential business 
information or any information it 
reasonably believes could impair the 
security of its operations before such 
audits or reports are posted for public 
access. 

• The CAM 
redactions 

shall inspect such proposed 
to determine the propriety of 

the redactions. 

• Notwithstanding the foregoing, unredacted 
copies shall be provided to the Court and 
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the United States Probation Officer. The 
Defendant may seek to have the filings 
placed under seal to protect any 
information that the CAM has deemed to 
warrant redaction. 

• The CAM will contemporaneously provide 
copies of the reports (as posted) to the 
United States Attorneys' Offices for the 
Eastern, Middle, and Western Districts of 
North Carolina; the Department of Justice 
- Environmental Crimes Section; the United 
States Environmental Protection Agency 
Criminal Investigation Division; and the 
United States Environmental Protection 
Agency - Legal Counsel Division. If the 
reports contain redactions, any of these 
parties may inspect the redactions to 
determine the propriety of the redactions. 
The Court shall be the final arbiter of 
any challenge. 

v. The Defendant shall ensure that any new, expanded, or 
reopened coal ash or coal ash wastewater impoundment 
facilities are lined to ensure no unpermitted 
discharges of coal ash or coal ash wastewater to any 
water of the United States. This includes all 
engineered, channelized, or naturally occurring 
seeps. 

w. Recordkeeping of Coal Ash Impoundment Volumes: Every 
six months, the Defendant shall determine the volume 
of wastewater and coal ash in each of its wet-storage 
coal ash impoundments in North Carolina. Additional 
determinations shall be made following the conclusion 
of activities that significantly change the volumes 
of materials in the impoundments, including but not 
limited to temporary rerouting of waste streams other 
than sluiced coal ash to the ash impoundment, 
dredging, and dewatering. Written or electronic 
records of the volumes shall be maintained by the 
Defendant in a location (s) ac.cessible to facility 
staff and to any of the Defendant's employees 
responsible for making environmental or emergency 
reports. 
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x. Bromide Remediation Claims and Costs: 

i. Identification: Within the first year of 
probation, or within ninety (90) days of the 
installation of a new Flue Gas Desulfurization 
("FGD") scrubber system thereafter, the Defendant 
shall identify: 

(1) all facilities operated by it in North 
Carolina that utilize or will utilize FGD 
scrubbers that will result in an increase in 
bromide discharge into surface waters; and 

(2) all local governments that are downstream 
from such FGD scrubbers and draw water into 
water treatment facilities. 

ii. Notification: Within the first year of 
probation, or within ninety (90) days of the 
installation of a new FGD scrubber system 
thereafter, the Defendant shall: (1) notify in 
writing the identified local governments of the 
increase or potential increase in bromide 
discharge; and (2) cooperate in studies of 
whether there has been or will be an impact on 
these water treatment facilities. The Defendant 
shall further advise the local government of the 
claims process established by the CAM, as 
described below. The Defendant will further note 
that the local government is not obligated to, 
submit a claim through the process, is not bound 
by any recommendation of the CAM, and may pursue 
any civil and/or administrative remedies 
available to it. Copies ·of such correspondence 
shall be provided to the CAM, United States 
Probation Officer, and each of the prosecuting 
districts. 

iii. Claims Process: The CAM · shall establish a 
procedure by which local governments that are 
downstream of the Defendant's facilities with FGD 
scrubbers and experience increases in 
trihalomethanes at their water treatment 
facilities related to increases in bromide 
released ·by those facilities may submit evidence 
of these impacts and claims for restitution 
stemming from these impacts. 
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( 1) 

( 2) 

( 3) 

In these claims, the local governments bear 
the burden of proving by a preponderance of 
the evidence to the CAM that trihalomethanes 
have increased and that the Defendant's 
facility's discharge of bromide 
substantially contributed to the increase. 

The Defendant shall 
opportunity to respond 
material submitted by 
this process. 

be permitted 
to any evidence 

local governments 

an 
or 
in 

The CAM shall review proposed remediation 
actions and costs or anticipated costs 
associated with investigating, responding 
to, and remediating increased bromides and 
trihalomethanes for reasonableness in 
determining the correct amount of 
restitution. The CAM shall issue a written 
decision on every claim submitted. If the 
CAM determines that restitution to a local 
government in any amount is appropriate, the 
Defendant shall also reimburse the local 
government for costs associated with 
investigating and preparing its submission 
to the CAM, including reasonable attorneys' 
fees. 

i v. Appeals Process: Once the written decision is 
issued, the Defendant or the local government may 
appeal the decision to the United States District 
Court. In such an appeal, the decision of the 
CAM shall be subject to a rebuttable presumption 
of correctness. If the Defendant unsuccessfully 
appeals a written decision of the CAM, the 
Defendant shall bear all of the costs of the 
appeal, including the costs of the CAM and the 
reasonable attorneys' fees of the local 
government, with the Court making the final 
determination of the reasonableness of such fees. 
If the Defendant is successful on appeal, the 
Defendant shall bear the costs of the CAM and the 
local government shall bear the costs of its 
attorneys' fees. 
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v. 

vi. 

Payment of . Claims: Once the CAM has issued its 
written. opinion, the Defendant shall pay the 
approved costs to the claimant within thirty (30) 
days of the opinion, unless it files an appeal to 
the United States District Court as provided 
above. If, after appeal, the Court concurs with 
the CAM's opinion approving such costs, the 
Defendant shall pay the approved costs to the 
claimant and submit proof of payment to the Court 
within thirty (30) days of the Court's opinion. 
Nothing in this subparagraph will bar the CAM or 
the Court from ordering a different payment 
schedule as appropriate. 

Deadline for Filing Claims: Local governments 
shall have until sixty (60) days prior to the end 
of the five-year ( 5-year) probationary term to 
submit a claim. 

y. Force Majeure. For purposes of this Agreement, a 
"force majeure" is defined as any event arising from 
causes beyond the reasonable control of the 
Defendant, any entity controlled by the Defendant, or 
its contractors that delays or prevents performance 
of any obligation despite the best efforts to fulfill 
the obligation and includes but is not limited to 
war, terrorism, civil unrest, labor dispute, act of 
God, change in law making performance impossible, or 
act of a governmental or regulatory body .delaying 
performance or making performance impossible, 
including, without limitation, any appeal or decision 
remanding., overturning, modifying, or otherwise 
acting (or failing to act) on a permit or similar 
permission or action that prevents or delays an 
action needed for the performance of any work such 
that it prevents or substantially interferes with the 
Defendant's ability to perform. Force majeure does 
not include financial inability to complete the work, 
increased cost of performance, or changes in business 
or economic circumstances. 

i. If the Defendant seeks to rely on "force majeure" 
to excuse performance or timely performance with 
any term of this Agreement, the Defendant must 
apply to the CAM with copies of such application 
provided to the Government and the United States 
Probation Officer. 
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ii. The final determination of "force majeure" shall 
be made by the Court with the advice and 
recommendation from the CAM. 

iii. If the Court concludes that the Defendant's 
failure to fulfill an obligation of this 
Agreement was not excused by a "force majeure," 
the Court may impose and the Government will be 
entitled to seek additional monetary penalties. 

z. Funding of NECP and ECP-NC: A failure to fund or 
implement the NECP or ECP-NC during its term of 
probation would constitute a breach of this Agreement 
by the Defendant, and the Defendant shall be subject 
to prosecution for any federal criminal violation not 
barred by the applicable statute of limitations (or 
as waived pursuant to Paragraph 3(hh)) or other legal 
prohibition. Any information provided by the 
Defendant may be used against the Defendant in such a 
prosecution. 

a a. Community Service Payment: In addition to the 
community service payment made by co-defendant DEP, 
the Defendant, as guaranteed by Duke Energy 
Corporation and set forth in the Guaranty attached to 
this Agreement, shall pay $13.5 million ($13,500,000) 
to the National Fish and Wildlife Foundation 
("NFWF"), a nonprofit organization established 
pursuant to 16 U.S.C. §§ 3701-3710, as community 
service by an organization. With respect to the work 
described in this Paragraph below, the Defendant 
shall assume no responsibilities or obligations other 
than making the payments described in Paragraph 
3(aa) (i) below. The Defendant shall not seek any 
reduction in its tax obligations as a result of these 
community service payments nor shall the Defendant 
characterize, publicize, or refer to these payments 
as voluntary donations or contributions. 
Additionally, the Defendant shall not- seek or take 
credit for any project performed using funds 
disbursed by NFWF pursuant to this Agreement in any 
related civil or administrative proceeding, including 
but not limited to, the Natural Resources Damages 
Assessment process. 
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i. The Defendant will make the $13.5 million 
($13, 500, 000) payment within sixty (60) days of 
entry of Judgment. Payments shall be made by 
certified check payable to the National Fish and 
Wildlife Foundation and mailed to the attention 
of its Chief Financial Officer at 1133 15ili 
Street, NW, Suite 1100, Washington, DC 20005, and 
include a reference t,o the case number in this 
proceeding; or by electronic funds · transfer in 
accordance with written instructions to be 
provided to the Defendant by NFWF at the time of 
transfer. 

ii. NFWF shall use the money it receives from the 
Defendant pursuant to this Agreement for the 
benefit, preservation, restoration, and 
improvement of the water resources of North 
Carolina and Virginia that have been impacted by 
the operation of coal ash storage ponds owned by 
the Defendant. NFWF shall· conduct or fund 
projects in the following federal districts, in 
the following amounts: 

( 1) Eastern District of North Carolina: $3.5 
million ($3, 500, 000); 

( 2) Middle District of North Carolina: $3.5 
million ($3,500,000); 

( 3) Western District of North Carolina: $3.5 
million ($3, 500, 000); and 

(4) Eastern District of Virginia and Western 
District of Virginia: $3 million 
($3, 000, 000). 

iii. The projects and initiatives considered by NFWF 
should include, but not be limited to: 
monitoring, study, restoration, and preservation 
of fish, wildlife, and plant resources; 
monitoring, study, clean up, remediation, 
sampling, and analysis of pollution and other 
threats to the riparian environment and 
ecosystem; research, study, planning, repair, 
maintenance, education, and public outreach 
relating to the riparian environment and 
ecosystem; environmental education and training 
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relating to the protection and preservation of 
riparian resources; and the protection and 
support of public drinking water systems. 

iv. The projects and initiatives considered by NFWF 
should be focused on the following river basins 
or watersheds: Broad River, Cape Fear River, 
Catawba River, Dan River, ·French Broad River, 
Lumber River, Roanoke River, Neuse River, and 
Yadkin River.. NFWF shall make every effort to 
fund at least one project and/ or initiative in 
each of the river basins or watersheds. 

v. NFWF shall consult with appropriate state 
resource managers in North Carolina and Virginia, 
as well as federal resource managers, that have 
statutory authority for coordination or 
cooperation with private entities to help 
identify projects and maximize the environmental 
benefits of such projects. Specifically, NFWF 
should consult with the United States 
Environmental Protection Agency, the United 
States Fish and Wildlife Service, the United 
States Army Corps of Engineers, the North 
Carolina Department of Environment and Natural 
Resources, the North Carolina Wildlife Resources 
Commission, the Virginia Department of 
Environmental Quality, the Virginia Department of 
Conservation and Recreation, and the Virginia 

vi. 

Department of Game and Inland Fisheries. NFWF 
shall further consult with localities as 
appropriate. NFWF is not bound by any 
recommendations from any of the state or federal 
agencies, resource managers, or localities 
consulted. 

Projects shall 
obligated within 
entry of Judgment 

be identified and funding 
five (5) years of the date of 
in this case. 

vii. In identifying and selecting projects to receive 
funding. pursuant to this Agreement and related 
Judgment, NFWF shall not incur liability of any 
nature in connection with any act or omission, 
made in good faith, in the administration of the 
funds or otherwise pursuant to this Agreement, 
excepting, however, liability resulting from 
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NFWF's gross negligence or willful misconduct. 
In addition, if and to the extent NFWF grants 
funds to or contracts with any governmental 
entity to implement any project under this· 
Agreement and related Judgment: (a) NFWF shall be 
deemed to act solely as an administrative agent 
in contracting for, granting to, and disbursing 
funds for any such project; and (b) NFWF shall 
not be deemed to incur liability of any nature in 
connection with the design, engineering, 
construction, operation, or maintenance of any 
such project, including, without limitation, any 
impact or consequences of any such project on 
fish, wildlife, plant, or other natural 
resources, personal injury, or property damage. 

viii. NFWF' s use of funds received pursuant to this 
Agreement and related Judgment shall be subject 
to the reporting requirements of 16 U.S. C. 
§ 3706. In addition, NFWF shall report to the 
United States Probation Office and to the parties 
regarding the status and disposition of money it 
has received pursuant to this Agreement and 
•related Judgment, on at least an annual basis, 
until all such money has been spent. 

bb. Mitigation: Within ninety (90) days of sentencing, 
in order to mitigate impacts to wetlands and other 
jurisdictional waters of the. United States impacted 
as a result of the Defendant's operation of coal ash 
impoundments and any relevant criminal conduct, 
including temporal and secondary effects, at its 
facilities in North Carolina with coal ash 
impoundments, and in addition to the mitigation 
payment made by its co-defendant DEP, the Defendant 
shall provide $5 million ($5,000,000), which 
represents its share after apportionment of a total 
$10 million ($10, 000, 000) payment, to an authorized 
wetlands mitigation bank for ·the purchase of wetland 
and/ or riparian land and/ or restoration equivalent 
located in the Broad River Basin, French Broad River 
Basin, Cape Fear River Basin, Catawba River Basin, 
Dan River Basin, Yadkin-Pee Dee River Basin, Neuse 
River Basin, Lumber River Basin, and Roanoke River 
Basin. This mitigation payment ·is in addition to, 
and does not replace, Duke Energy Corporation's 
public commitment to fund its $10 million 
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{$10,000,000) Water Resources Fund for environmental 
and other philanthropic projects along lakes and 
rivers in the Southeast. 

i. Such wetland restoration shall be made through an 
authorized wetlands mitigation bank with no 
affiliation to any current or former employee of 
the North Carolina Department of Environment and 
Natural Resources in that employee's individual 
capacity. 

ii. The Defendant, along with its co-defendants DEBS 
and DEP, shall provide a list of three (3) 
proposed mitigation banks from which the Court 
will select the mitigation bank to receive the 
funds. If the Defendant is unable after 
reasonable efforts to identify one 9r more 
mitigation banks, the Defendant may substitute 
one or more conservation trust funds within the 
State of North Carolina in its proposal as long 
as all other conditions of this section are being 
met. 

iii. Such property must be purchased in the State of 
North Carolina by the selected authorized 
wetlands mitigation bank or conservation trust 
within four ( 4) years from the date of entry of 
Judgment. 

iv. Such property shall be held by and titled in the 
name of a third-party (with no affiliation to the 
Defendant or any of the Defendant's sister or 
parent corporations) . 

v. Such property shall be 
conservation status for 
citizens of North Carolina. 

held in permanent 
the benefit of the 

vi. The Defendant shall ensure that the selected 
authorized wetlands mitigation bank o:i: 
conservation trust provides a full accounting of 
all mitigation property purchased to the Court 
and the CAM, and documentary evidence that the 
property has been placed in permanent 
conservation status. 
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cc. No Credit in Civil or Administrative Proceedings: 
The Defendant shall not seek or take credit for any 
fine, restitution, community service payment, 
mitigation payment, or funding of the environmental 
compliance plan (including the costs associated with 
the hiring or payment of staff or consultants needed 
to assist the CAM) under this Agreement, in any 
related civil or administrative proceeding, 
including, but not limited to, the Natural Resources 
Damages Assessment process. 

dd. No Capitalization or Tax Deduction: The Defendant 
shall agre~ that: (1) it shall not capitalize into 
inventory or basis or take as a tax deduction, in the 
United States or elsewhere, any portion of the 
monetary payments (fine, restitution, community 
service, mitigation, or funding of the environmental 
compliance plans) made pursuant to this Agreement. 
Provided, however, that nothing in this Agreement 
shall bar or prevent the Defendant from appropriately 
capitalizing or seeking an appropriate tax deduction 
for restitution in connection with the remediation of 
bromide claims set forth in this Agreement or for 
costs which would have been incurred by the Defendant 
irrespective of the environmental compliance plans. 
Costs that would have been incurred irrespective of 
the environmental compliance plans include, by way of 
example only, costs for staffing and operating 
Central Engineering Services,, ABSAT, Coal Combustion 
Products, or other similar organizations. 

ee. No Rate Increase Based Upon Monetary Penalties: The 
Defendant shall not reference the burden of, or the 
cost associated with, compliance with the criminal 
fines,_ the restitution related to counts of 
conviction, the community service payments, the 
mitigation obligation, the costs of the clean-up in 
response to the February 2, 2014, release at Dan 
River Steam Station, and/or the funding of the 
environmental compliance plans in any request or 
application for a rate increase on customers. 
Provided, however, that nothing in this Agreement 
shall bar or prevent the Defendant from seeking 
appropriate recovery for restitution in connection 
with the remediation of bromide claims set forth in 
this Agreement or 
incurred by the 

for costs 
Defendant 
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environmental compliance plans. Costs that would 
have been incurred irrespective of the environmental 
compliance plans include, by way of example only, 
costs for staffing and operating Central Engineering 
Services, ABSAT, Coal Combustion Products, or other 
similar organizations. 

ff. Public Apology: Consistent with USSG §8Dl.4(a), and 
in conjunction with its co-defendants DEBS and DEP, 
the Defendant shall place a full-page advertisement 
in at least two national newspapers and three major 
North Carolina newspapers (one in Raleigh, one in 
Greensboro, and one in Charlotte) and on its publicly 
accessible company website. The full page 
advertisement shall run within five (5) days of entry 
of the plea. The language of the public apology must 
be agreed upon by each of the federal districts and 
is appended to this Agreement as Exhibit C. 

gg. The Defendant shall not reference this Agreement, any 
payments pursuant hereto, or other· compliance 
herewith in any public relations, marketing, or 
advertising. The Defendant shall be permitted to 
make required disclosures under applicable securities 
laws. 

hh. Tolling of Statute of Limitations: To ensure 
compliance with the terms of the Agreement, the 
Defendant waives any statute of limitations as of the 
date of this Agreement through the full term of 
Defendant's probation and until all of the 
Defendant's obligations under this Agreement have 
been sa.tisfied with r.egard to any conduct relating to 
or arising out of the conduct set forth in the 
Criminal Informations. 

ii. The Defendant waives any claim under the Hyde 
Amendment, 18 U.S.C. § 3006A (Statutory Note), for 
attorneys' fees and other litigation expenses arising 
out of the investigation or prosecution of this 
matter. 

jj. The Defendant agrees to withdraw from and not to 
participate in any joint defense agreement, informal 
or formal, in connection with the defense by any 
person designated as a "target" or "subject" of, or 
indicted for, any potential criminal charges relating 

39 

Case 5:15-cr-00067-H Document 58 Filed 05/14/15 Page 39 of 54 

>
D.. 
0 
0 
..J 
::$ 
0 
II. 
1.1. 
0 

-App. 392-



- Doc. Ex. 2147 -

to the Clean Water Act violations in North Carolina 
that are the subject of this Agreement and any 
allegations of violations of Title 18 of which the 
Defendant is aware or becomes aware. The Defendant 
agrees to submit a written statement, signed by 
counsel and the appropriate corporate officer, 
reflecting this commitment to the United States prior 
to entry of this Agreement. 

kk. Term of Supervised Probation: The Defendant and the 
Government agree that the Defendant shall be placed 
on organizational supervised probation for a period 
of five {5) years from the date of sentencing 
pursuant to 18 U.S.C. § 356l(c) {2) and USSG §§8Dl.l 
and 8D1.2. 

4. The Defendant represents and/or acknowledges: 

a. That the Defendant has had the assistance of an 
attorney in connection with the charges against it. 
That the attorney has carefully reviewed this 
Agreement with those persons designated by law and 
its bylaws to act on behalf of the Defendant 
(hereinafter referred to as "Designated Corporate 
Representative") and that this Agreement has been 
signed by a person authorized by law and the bylaws 
of the Defendant to execute agreements on behalf of 
the Defendant. 

b. That its Designated Corporate Representative has 
reviewed and discussed the Criminal Informations 
filed in each of the federal districts involved in 
this matter with the Defendant's attorney and that 
the attorney has explained the Government's evidence 
to that Designated Corporate Representative. 

c. That as a corporation, it is vicariously liable for 
the criminal acts of its employees acting within the 
scope of their employment for the benefit of the 
corporation. 

d. That it understands that ·this Agreement does not 
provide or promise any waiver of any civil or 
administrative actions, sanctions, or penalties that 
may apply, including but not limited to fines; 
penalties; claims for damages to natural resources; 
suspension, debarment, listing to restrict rights and 
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e. 

opportunities of the Defendant to contract with or 
receive assistance, loans, and benefits from United 
States agencies; licensing; injunctive relief; or 
remedial action to comply with any applicable 
regulatory requirement. The Defendant understands 
that this Agreement has no effect on any proceedings 
against any party not expressly mentioned herein, 
including the actual or potential criminal liability 
of any individuals. 

Guaranty: That it has sought and obtained a 
guarantee of its obligations under this Agreement 
from i tB parent holding company, Duke Energy 
Corporation, a copy of which is attached hereto as 
Exhibit B and incorporated herein by reference. Duke 
Energy Corporation further consents to the 
jurisdiction of the United States District Court for 
the Eastern District of North Carolina for the 
purpose of enforcing the Guaranty Agreement. 

f. Resolution: That it has filed with the Co"urt prior 
to entry of this Agreement the original resolution 
from the board of directors (or equivalent written 
authorization as recognized by law) that gives the 
authority described in Paragraph 4 (a) above to the 
Designated Corporate Representative and that 
authorizes such employee to execute this Agreement on 
behalf of the Defendant. A copy of the Resolution, 
attached hereto as Exhibit D, provides as follows: 

i. The Defendant is 
authorized to plead 
forth in the Criminal 

a legally viable entity, 
guilty to the charges set 
Informations; 

ii. The Defendant shall be bound by the specific 
terms of this Agreement; 

iii. The parent corporation, Duke Energy Corporation, 
is authorized to guarantee all payments (criminal 
fine, restitution, community service, and 
mitigation), and funding and performance due from 
the Defendant in connection with its obligations 
under the NECP and ECP-NC under this Agreement, 
as set forth in the Guaranty Agreement. 

i v. Any legal successor or assignee of Duke Energy 
Corporation shall remain liable, as the case may 
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be, for the guarantee of the Defendant's payment 
obligations and the funding and performance of 

'both the NECP and ECP-NC hereunder, and an 
agreement to so remain liable shall be included 
by Duke Energy Corporation in the terms of any 
sale, acquisition, or merger. 

v. Any legal successor or assignee of the Defendant 
shall remain liable for the Defendant's 
obligations in this Agreement, and an agreement 
to so remain liable shall be included by the 
Defendant in the terms of any sale, acquisition, 
or merger of the Defendant with or by any other 
entity. Subject to the requirements of this 
subparagraph, nothing shall prevent the Defendant 
from undergoing a corporate reorganization or 
change in form. The Defendant shall record a 
copy of the Judgment with the Register of Deeds 
in each of the counties in North Carolina in 
which it owns and operates facilities with coal 
ash impoundments. Upon written request from the 
Defendant made only after fulfillment of all of 
the conditions of this Agreement and related 
Judgment, the Government shall take the necessary 
steps through the Register of Deeds to facilitate 
the removal of the notice of the Judgment. 

5. The Defendant understands, agrees, and admits: 

a. That as to each Count of the Criminal 
Informations to which the Defendant is pleading 
guilty, the charge, code section, elements, and 
applicable penalties are as follows: 

(SPACE LEFT BLANK INTENTIONALLY). 
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United States v. Duke Energy Business Services LLC, 
Duke Energy Carolinas, LLC, and Duke Energy Progress, Inc., 

No. 5:15-CR-67-H-2 1 

COUNT ONE 

( 1) 

( 2) 

Violations at Dan River Steam Station 

Clean Water Act violation for the unpermitted 
discharge through the 48-inch stormwater pipe at 
the Dan River Stearn Station and aiding and 
abetting 

Code Sections 
violated: 33 U.S.C. §§ 1311, 1319 (c) (1) (A), 

and 1342; and 
18 u.s.c. § 2 

(3) Offense date: No later than February 2, 2014, 
through February 8, 2014 

(4) Elements of the Offense: 

First: 

Second: 

Third: 

Four: 

Five: 

The Defendant did discharge a pollutant, 
to wit, coal ash and coal ash 
wastewater; 

from a point source; 

into a water of the United States; 

the Defendant did so without a permit; 

the Defendant acted negligently in so 
doing; and 

Six: the Defendant aided and abetted another 
in so doing. 

(5) Maximum term of probation for a corporation: 
2_ years pursuant to 18 U.S.C. § 3561(c) (2) and 
USSG §8Dl. 2 (a) (2) 

1Counts Five and Six are captured by the Plea Agreement in United· States v. 
Duke Energy Progress, Inc., No. 5:15-CR-62-H-2; No. 5:15-CR-67-H-3; and No. 
5:15-CR-68-H 3. 
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(6) Minimum term of probation for a corporation: 
0 years pursuant to 18 u.s.c. § 356l(c) (2) and 
USSG §8Dl.2 (a) (2) 

(7) Maximum fine: Pursuant to 18 U.S.C. § 357l(c) 
and (d), the greater of: not less than $2,500 nor 
more than $25,000 per day of violation (33 U.S.C. 
§ 1319(c) (1) (A)); $200,000.00; or twice the gross 
gain or loss. 

(8) Restitution pursuant to 18 U.S.C. §§ 3663, 3663A, 
and 3563 (b) (2) as agreed to in Paragraphs 2 (i v)
(v) and 3(b)-(c) above. 

(9) Special assessment: $ 125.00 

(10) Other penalties: Public Notice of Violation; 
Development of a Compliance Program; Community 
Service; and Remediation 

COUNT TWO 

(1) Clean Water Act violation for the failure to 
maintain the 48-inch stormwater pipe at the Dan 
River Steam Station and aiding and abetting 

{2) Code Sections 
violated: 33 U.S.C. §§ 1319(c) (1) (A), 

and 1342; and 
18 u.s.c. § 2 

(3) Offense date: No later than January 2012, 
through February 2, 2014 

(4) Elements of the Offense: 

First: 

Second: 

The Defendant did violate a condition of 
its NDPES permit issued by the State of 
North Carolina pursuant to the Clean 
Water Act; to wit, the requirement to 
properly maintain its equipment as more 
fully described in the Criminal 
Information; 

the Defendant acted negligently in so 
doing; and 
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(5) 

(6) 

(7) 

Third: the Defendant aided and abetted another 
in so doing. 

Maximum term of probation for a corporation: 
~years pursuant to 18 U.S.C. § 356l(c) (2) and 
USSG § 8 Dl. 2 (a) ( 2) 

Minimum term of probation for a corporation: 
Q_ years pursuant to 18 U.S.C. § 356l(c) (2) and 
USSG §8Dl.2 (a) (2) 

Maximum fine: Pursuant to 18 U.S.C. 
and (d), the greater of not less than 
more than $25,000 per day of violation 
§ 1319(c)(l)(A)); $ 200,000.00; or 
gross gain or loss. 

§ 357l(c) 
$2, 500 nor 
(33 u.s.c. 
twice the 

(8) Restitution pursuant to 18 U.S.C. §§ 3663, 3663A, 
and 3563(b) (2) as agreed to in Paragraphs 2(iv) -
(v) and 3(b)-(c) above. 

(9) Special assessment: $ 125.00 

(10) Other penalties: Public Notice of Violation; 
Development of a Compliance Program; Community 
Service; and Remediation 

COUNT THREE 

(1) Clean Water Act violation for the unpermitted 
discharge through the 36-inch stormwater pipe at 
the Dan River Steam Station and aiding and 
abetting 

(2) Code Sections 
violated: 33 U. S.C. §§ 1311, 1319 (c) (1) (A) 

and 1342; and 
18 u.s.c. § 2 

(3) Offense date: No later than January 2012 
through February 21, 2014 
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(4) Elements of the Offense: 

First: The Defendant did discharge a pollutant, 
to wit, coal ash and coal ash 
wastewater; 

Second: from a point source; 

Third: into a water of the United States; 

Four: the Defendant did so without a permit; 

Five: the Defendant acted negligently in so 
doing; and 

Six: the Defendant aided and abetted another 
in so doing. 

(5) Maximum term of probation for a corporation: 
~ years pursuant to 18 U.S.C. § 3561 (c) (2) and 
USSG §BDl. 2 (a) (2) 

(6) Minimum term of probation for a corporation: 
Q_ years pursuant to 18 U.S.C. § 3561(c) (2) and 
USSG §8D1.2(a) (2) 

(7) Maximum fine: Pursuant to 18 U.S.C. § 3571(c) 
and (d), the greater of: not less than $2,500 nor 
more than $25,000 per day of violation (33 U.S.C. 
§ 1319 (c) (1) (A)); $200,000. 00; or twice the gross 
gain or loss. 

(8) Restitution pursuant to 18 U.S.C. §§ 3663, 3663A, 
and 3563(b) (2) as agreed to in Paragraphs 2(iv) -
(v) and 3(b)-(c) above. 

(9) Special assessment: $ 125.00 

(10) Other penalties: Public Notice of"Violation; 
Development of a Compliance Program; Community 
Service; and Remediation 
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COUNT FOUR 

(1) Clean Water Act violation for the failure to 
maintain the 36-inch stormwater pipe at the Dan 
River Steam Station and aiding and abetting 

(2) Code Sections 
violated: 33 U.S.C. §§ 1319(c) (1) (A), 

and 1342; and 
18 u.s.c. § 2 

(3) Offense date: No later than January 2012, 
through February 6, 2014 

(4) Elements of the Offense: 

First: 

Second: 

Third: 

The Defendant did violate a condition of 
its NDPES permit issued by the State of 
North Carolina pursuant to the Clean 
Water Act; to wit, the requirement to 
properly maintain its equipment as more 
fully described in the Criminal 
Information; 

the Defendant acted negligently in so 
doing; and 

the Defendant aided and abetted another 
in so doing. 

(5) Maximum term of probation for a corporation: 
~years pursuant to 18 U.S.C. § 3561(c) (2) and 
USSG §BDl. 2 (a) (2) 

(6) Minimum term of probation for a corporation: 
.Q_ years pursuant to 18 U.S.C. § 3561 (c) (2) and 
USSG §8Dl.2 (a) (2) 

(7) Maximum fine: Pursuant to 18 U.S.C. § 357l(c) 
and (d), the greater of: not less than $2,500 nor 
more than $25,000 per day of violation (33 U.S.C. 
§ 1319 (c) (1) (A)); $200,000. 00; or twice the gross 
gain or loss. 

(8) Restitution pursuant to 18 U.S.C. §§ 3663, 3663A, 
and 3563(b) (2) as agreed to in Paragraphs "2(iv) -
(v) and 3(b)-(c) above. 
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(9) Special assessment: $ 125.00 

(10) Other penalties: Public Notice of Violation; 
Development of a Compliance Program; Community 
Service; and Remediation 

United States v. Duke Energy Business Services LLC, 
Duke Energy Carolinas, LLC, and Duke Energy Progress, Inc., 

No. 5:15-CR-68-H-22 

COUNT ONE 

VIOLATIONS AT RIVERBEND STEAM STAITON 

(1) Clean Water Act violation for the unpermitted 
discharge from a toe drain at the ash impoundment 
at Riverbend Steam Station and aiding and 
abetting 

(2) Code Sections 
violated: 33 U.S.C. §§ 1311, 1319(c) (1) (A), 

and 1342; and 
18 u.s.c. § 2 

(3) Offense date: No later than November 8, 2012, 
through December 30, 2014 

(4) Elements of the Offense: 

First: 

Second: 

Third: 

Four: 

The Defendant did discharge a pollutant, 
to wit, coal ash and coal ash 
wastewa-cer; 

from a point source; 

into a water of the United States; 

the Defendant did so in violation of a 
permit; 

2 Count Two is captured by the Plea Agreement in United States v. Duke Enerqy 
Proaress, Inc., No. 5:15-CR-62-H-2; No. 5:15-CR-67-H-3; and No. 5:15-CR-68-H-
3. 
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Five: 

Six: 

the Defendant acted negligently in so 
doing; and 

the Defendant aided and abetted another 
in so doing. 

(5) Maximum term of probation for a corporation: 
~years pursuant to 18 U.S.C. § 356l(c) (2) and 
USSG §8Dl.2 (a) (2) 

(6) Minimum term of probation for a corporation: 
0 years pursuant to 18 U.S.C. § 356l(c) (2) and 
USSG §8Dl. 2 (a) (2) 

(7) Maximum fine: Pursuant to 18 U.S.C. § 357l(c) 
and (d), the greater of: not less than $2,500 nor 
more than $25,000 per ·day of violation (33 U.S.C. 
§ 1319(c) (1) (A)); $200,000.00; or twice the gross 
gain or loss. 

(8) Restitution pursuant to 18 U.S.C. §§ 3663, 3663A, 
and 3563 (b) (2) as agreed to in Paragraphs 2 (iv) -
(v) and 3(b)-(c) above. 

(9) Special assessment: $ 125.00 

(10) Other penalties: Public Notice of Violation; 
Development of a Compliance Program; Community 
Service; and Remediation 

Total Statutory Penalties: 5 years of probation; a m1n~um 
fine of $45,740,000; a maximum fine of $115,375,000; and 
$625.00 special assessment. 

6. The United States agrees: 

a. That pursuant to Fed. R. Crim. P. 11 (c) (1)' (C), the 
sentence set forth in Paragraph 2 above is warranted. 

b. That it reserves the right at sentencing to present 
any evidence and information pursuant to 18 U.S. C. 
§ 3661, to offer argument or rebuttal, to recommend 
imposition of restitution, and to respond to any 
motions or objections filed by the Defendant. 

c. That, subject to the 
Agreement, the United 
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prosecute the Defendant, including all predecessors, 
successors, and assignees of the Defendant, for 
conduct constituting the basis for. the Criminal 
Informations covered by this Agreement as set forth 
in the Joint Factual Statement or about which the 
United States Attorneys' Offices for the Eastern, 
Middle, and Western Districts and the Department of 
Justice - Environmental Crimes Section were otherwise 
aware of as of the date of this Agreement. This 
Agreement shall not apply to individuals. Should the 
Court determine that the Defendant has breached this 
Agreement, the Defendant will not be entitled to 
withdraw its plea of guilty, and the United States 
may prosecute the Defendant, and any predecessors, 
successors, and assignees of the Defendant for 
conduct constituting the basis for the Criminal 
Informations covered by this Agreement, 
notwithstanding the expiration of any applicable 
statutes of limitations following the signing of this 
Agreement. In any such prosecution, the United 
States may use the Defendant's admissions of guilt as 
admissible evidence against the Defendant. 

d. That it will make known to the Court at sentencing 
the full extent of the Defendant's cooperation. 

e. Pursuant to USSG §lBl.B, that self-incriminating 
information provided by the Defendant pursuant to 
this Agreement shall not be used against the 
Defendant in determining the applicable advisory 
Guideline range, except as provided by USSG §lBl. 8 
and except as stated in this Agreement. The United 
States may provide to the United States Probation 
Office any evidence concerning relevant conduct. 

f. Notwithstanding the foregoing, the United States 
Attorneys' Offices for the Eastern, Middle, and 
Western Districts of North Carolina and the 
Department of Justice - Environmental Crimes Section 
further recognize that this Agreement does not 
provide or promise .any waiver of any civil or 
administrative actions, sanctions, or penalties that 
may apply, including but not limited to: fines; 
penalties; claims for damages to natural resources; 
suspension, debarment, listing to restrict rights and 
opportunities of the Defendant to contract with or 
receive assistance, loans, and benefits from United 
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States agencies; licensing; 
remedial action to comply 
regulatory requirement. 

injunctive 
with any 

(SPACE LEFT BLANK INTENTIONALLY) 
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SO AGREED, THIS DAY OF FEBRUARY, 2015. 
>-
11!.. 
0 
0 
.J TH~ G. ~R 

U.S. Attorney 
Eastern District of North Carolina 
North Carolina 

JILL WESTMORELAND ROSE 
Attorney for the United States 
Acting Under Authority 
Conferred by 28 usc §515 
Western District of North Carolina 

JOHN C . CRIJDEN 
Assistant Attorney General 
Department of Justice 
Environment and Natural 
Resources Division 

CLIFTON T. BARRETT 
Attorney for the United States 

:;!; 
0 
J.L 
J.L 
0 

Acting Under Authority ~ 

Conferred by 28 USC §515 ~ 

Middle District of North Carolina ~ 
t: 

ON BEHALF OF EACH PROSECUTING OFFICE: (ll 
'"') 

SETH M. WOOD 
Assistant U.S. Attorney 
Appellate Division 
U.S. Attorney's Office 

ERIN C. BLONDEL 
Assistant U.S. Attorney 
Criminal Division 

EDNC 

- EDNC 

u.s. Attorney's Office - EDNC 

,JODI MAZER 
'special Assis 
Criminal Division 

,.. 

U.S. Attorney's Office - EDNC 

LANA N. PETTUS 
Senior Trial Attorney 
Environmental Crimes Section 
U.S. Department of Justice 

Deputy Chief 
Criminal Division 
U.S. Attorney's Office 

JOANNA G. MCFADDEN 
Assistant U.S. Attorney 
Criminal Division 

- MDNC 

U.S. Attorney's Office - MDNC 

STEVEN R. KAUFMAN 
Assistant U.S. Attorney 
Criminal Division 
u.s. Attorney's Office - WDNC 
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SO AGREED, THIS Zt/ DAY OF FEBRUARY, 2015. 

DUKE ENERGY CAROLINAS, LLC 
Defendant 

BY:~~~~~~~~-----------------
N 

ecutive. ·;~. e-President, 
ief Legal Officer, and Corporate 

Secretary 
DUKE ENERGY CAROLINAS, LLC and 
Authorized Designated Official for 
DUKE ENERGY CAROLINAS, LLC 

JAMES· 
Womble 
Counsel ~c)r..-'"1:: 

Rice LLP 
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The undersigned, Lynn J. Good, President and Chief 
Executive Officer of Duke Energy Corporation, the Guarantor, 
hereby acknowledges the terms and conditions of the foregoing 
Plea Agreement as they apply to the Guaranty set forth in 
Exhibit B. 

SO ACKNOWLEDGED, THIS 

DUKE ENERGY CORPORATION 
Guarantor 

BY, ~ tJ/?W LYNN . GOOD 
Presi t and 
Chief Executive Officer 
DUKE ENERGY CORPORATION 

Womble 

20 DAY OF FEBRUARY, 2015. 

& Rice, LLP 

-nu;----'.:.L.I'r----' 2015. 
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ID'.AJSD§!TILL AGREEMENT 

1, Tilis Standstill Agreement ("Agreement'') is entered into by Assoolated 
Elec1J:Io & Gas Insurance Sel'Vices, Limited eAEGIS'1 by and through Aegis Insurance Services, 
Inc. ~'AISI''· Its' Managing General Agent, and Carolina Power & Light Company, its 
subsidiaries, divisions and affiliates ("Policyholder"), and shall become effective the_ day of 
August 1996 and shall remain in effect for a period of 180 days or until this Agt"Oemcnt is 
terminated by either party pursuant to paragraph 19, in:fm, whichever occurs first in time, (This 
period will hereinafter be referred to as the "Standstill Period"), The time period maj be 
extended by written consent of the parties, 

2. TI1e purpose oftlrls Agreement is to provide the parties an opportunity to 
cooperate with respect to ENVIRONMENTAL CLAIMS and to 1·esolve related insurance issues 
in a cost,effective and non-confrontational manner, while presen•ing their respective rights and 
defenses. The parties will use their best efforts to develop all information necessary to :tl)solve 
such issues. 

----- -----·----·---------
3. For the purposes of this Agreement, with respect to named sites listed in 

Appendix A, ENVIRONMENTAL CLAIMS are those matters which involve the actual, alleged 
or threatened discharge, dispersal, release or escape into or presence in the environment, of any 
pollutant, chemical, hazardous substance, waste, or other substance alleged to be actually or 
potentially harmful to health, the environment or property. 

4. During the term of this Agreement, no party to this Agl"Oement will 
institute suit agai.DBt another party to this Agreement regru·ding coverage for 
ENVIRONMENTAL CLAIMS under any AEGIS policy of insurance, However, the notice 
requirements of the AEGIS policies remain in effect. During the Standstill Peliod, no 
substantive or procedural rights or duties of the Policyholder or AEGIS will change except as 
provided for in this Agreement; the pruil.es intend by this provision that neither the Policyholder 
nor AEGIS shall legally benefit in any way O!' be prejudiced in any way dwing the Standstill 
Period or from the fact of enteling into this Agreement. All statutes of !imltatlon, laches, waiver, 
estoppel, or other defenses or causes of action will be tolled during the Standstill Period; any 
defense, contention, argument, pdvllege or legal right that existed prior to the Standstill Period 
will be preserved to the san1e extent it existed and withQUt !imitation. 

5. AEGIS agrees that it will not lnstltote litigation against Policyholder for a 
period of fourteen (14) days commencing from the termhmtion of this Agreement AEGIS shall 
be free to institote suit on the fifteenth (15) day afl:er termination. · 

6, Any expert retained by the Policyholder or AEGIS specifically for these 
compromise negotiations shall be considered a. "Settlement Expert." If after designating an 
expe1t as.a Settlement Expert the Policyholder or AEGIS uses or relies upon its Settlement 
Expert for any pwpose other than compromise negotiations, the expe1t(s) shall cease to be 
considered a Settlement Expert, ab initio. 
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' 

7. 
~::'; !;j_·.·=· ...... :.; 

t!;::~~·~r·;!, .. !> • ." ll. 

Ti-e J'(li:cyholder or AEGIS may designate as a "Confidential Settlement 
, . . . ~d by a Settlement Expett for the purpose of these compromise 

, .. . immediately cease to be considered a Confidential Settlement 
'h:tn·~· ~~. • •'lwitil"!· · · · · designation as such, if: the document is properly obtained 
l..~J,):(L :~ 1 .:eel:.,~:: 'if. • .: .. , 

ii t·:-;~ ~·· . , " .. 
' The compromise negotiations between fue Polley holder and · 
<ed the document as a Confidential Settlement Document uses it 

. •. . ·· •tnise negotiations In any litigation between t1w Policyholder and 
. .-ument ceases to be considered a Settlement Expett by virtue of 

$ .. ~:,. 1 .;·~;,Ui•\• t:~.11.~· I , 

,u.!J;;.,i o. t .: ~,ur,i..r, · 
f~~~f~,,~,£. 6 f ·.NV(' .. 

$. rM•i ~ . "Hal Settlement Documents will not be admissible in any 
Jaiv,mion, arbi!Talion, Ol' otimr r<Jntested proceeding involving the Policyholder and AEGIS. The 
l':'::r:,:::~ .. ' '... : .... t disclose the existence, substance, or author(s) of any . 
: : '·: .;). ' '. ~.; : , :1ts or the tdentity of any S~ttlement Expe1t. The Policyho!det· 
:rd AEGTS fib~ll nol ~,,,,,. d'.- ·avery of Confidential Settlement Documents or Settlement 
!::~>)'!tls; exctpnhe l.'olh\i;1ni( .. :r or AEGIS may seek discovery of otherwise discoverable 
r·'-'::-:.dc•·1 ;r\1,,• f::.:" .. · · ·• · ' "'1ert is designated as an expert to testify at t:dal or has knowledge 
~11,wl.s leflJ'IlcCJ (>ihlll' t>1: ••• I• t·:~·course of serving as a Settlement Expelt (in which case such 
<l'''l'·"·: •""·•y h•. r'•<' · · · · ··~· io information or documents not protected herein). Policyholder 
wr~·AEGJS r-.~~n·e all. li.,n·,,!~iootlons to any such discovery sought from such experts. The 
'!;~·•r,1 n' ,:; ', .. :: .',)'.'•. .\'Ul1l all originals and copies of a Confidential Settlement 
i'l;c•j•llml l'P•·· · · · ,.. "•arty' s request for fuat document 

9. '!. ·~ ti~•· C):.tent that a pm:ty to this Agreement dist>utes whether the 
11arrictioDs (•f this Ap r·.·.r. il :em n'~ply In auy given context, the party seeking to be relieved of thr.: 
llf.\tic.uons r..~)' se-ck~~ co"tt l".:llng concerning the confidentiality ofa Confidential Settlement 
,,,~uatC!.It u;· ou<ol ~"~•~ "·' ''"~' >nformation subject to the restrictions of this Agteement. The 
$1\!1rielil1llr. of this Agr .. ~: .. ··.~~hall remain in full force pending fue Court's ruling. 

l ~- " . :011 of any docwnent in compromise 11egotlatlons fuat would . 
llil\mvise be sul~ect to th" n\tomey-ol!ent privilege or work product doctrine shall not constitute 
~ 'IMif(ll' oi" t.ll~ rtghL la "' ~er, J-Livilege or protection wlfu respect to fuat document. 

11.. Till' Po!ir.yho!der and AEGIS do not Intend by this Agteemeot to waive 
:.._, .. , •. ,... .. '"d.... . . . , .. .,;ectl.onprovided by Federal Rule ofEvidence408 ("Rule 408") 
<[>I.Rileral Rttle o.fCivi! Procdure 26(b)(4)(B) for oontesticyiog experts and documents 
~>:millirut;g Jl!'ivileged uu.c,t'MY·client communications or attorney work product, Including any 
.;,,., tl'''"" c.•.1><li Wu• ......... :., be a Settlement Expert pm·suant to paragraph 6 above and any 
Omlidential Seltlctnet\t l.locuu1entthat ceases to be a Confidential Settlement Document 

' •o' '• I • •, ' ' ' "' ' • " •' 
L ' " I J 

2 

i 
i I 
! I 
I ! 
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'· 

12. Both dming the Standstill Period and subsequent to It, the Policyholder · 
and AEGIS agree not to reveal to any party or person (excluding employees, counsel, agents or 
insurers of AEGIS or the Policyholder) not pt·esent at or othm'Wise pru.·ticipating ln the 
compromise negotiations or the substance of any discussion or other oral or written 
communications that take place dUl'ing the negotiations of the substance of ally Confidential 
Settlement Docmnents. The Policyholder and AEGIS fiu:ther ag~ee not to disclose to allY person 
(excluding employees, cooosel or agents of AEGIS or the Policyholder) not present at or 
otherwise participating in the compromise negotiations the identity of any person or persons or 
organizations (Including any experts specially retained by the Policyholder or AEGIS for the 
compromise negotiations) involved in d!·aft1ng documents designated by the Policyholder or 
AEGIS as a Confidentlnl Settlement Docum~nt, both during the Stru.tdst!U Period and subsequent 
to it. 

13, In the event either party to this Agree}llent is subpoenaed to testify about 
the contents of MY confidential Settlement Document( a) or other confidential Information 
subject to the restrictions of this Agreement, or is subpoenaed to produce MY Confidential 
Settlement Document( a), written notice rutd a copy of the subpoena shall be given to the other. 
party withln ten (10) days of receipt ofth<~ subpoena (or sooner if' the subpoena Is returnable in 
less thrut ten days), In addition, the pru.ty receiving the subpoena ahall use its best efforts to 
prevent discovery of MY information aubj ect to the restrictions of this Ag~eement ru.td of any 
Confidential Settlement Document(s) alld shall assert such reasonable objections to the subpoena 
,-as tlte otl1ei: party may request in writing. 

14. The parties will not be required during the term of this Agreement to 
formulate or communicate allY formal position 1·egarding the possible existence or nonexistence 
of' coverage for ENVIRONMENTAL CLAIMS under any AEGIS policy, or to fotmaUy reserVe 
their respective ri(,lhts, but fuey shall not be precluded from doing so. 

15, The Policyholder will notify AEGIS of ally settlement demands or offers 
to compromise any ENVIRONMENTAL CLAIM against the Pol!cyholder, and will not settle ot· 
eompromise allY ENVIRONMENTAL CLAIM against the Policyholder without first notifYing 
AEGIS. 

16, The Policyholder shall respond pt·omptly to all reasonable inquiries made 
by AEGIS. All reports, eommmucations alld notices relating to this AGREEMENT shall be 
directed as follows: 

A. AEGIS 
ENVIRONMENTAL CLAIM 
William Dunn, litigation Counsel 
AEGIS Insurallce Services, Inc. 
10 Exchange Place 
Jet•sey City, NJ 07302 
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B. POLICYHOLDER 
Lisa Cooper, Esq, 
Carolina Power &, Light Company 
P.O. Box 1551 
Raleigh, North Carolina 27602 

and 
Richard Fields 
Lawrence Eisenstein 
Swldler & Berlin 
3000KStreetNW 
Washington DC 20007 

17. The resolution of any Issues subject to this Agreement shall not set any 
precedent with respect to any legal or factual issue raised in~ other dispute or litigation 
whether or not subject to this Agreement, unless the parties agree otherwise. 

18, Tlus Agreement is not intended to be an Insurance policy interpretation or 
modification. 

19, Either party may terminate this Agreement, at any time, by transmitting a 
letter by both telecopier and first class mall, dming a business day, to the other party advising· 
;:them oftetm!nation, Termination shall be effective on the day of receipt of the letter, as 
specified above, Immediately upon cancellation or expiration of this Agreement, all limitations 
and laches periods will resume, excepting only that the Standstill Period will be excluded and 
omitted from any calculations of time periods or periods of alleged delay, 

20. Compromise negotiations and Confidential Settlement Do'cuments shall be 
considered "statements made in compromise negotiations" within the meaning of Rule 408 and 
thus subject to the protection of Rule 408, 

21, This Agreement and its contents may not be 11sed or relied upon in any 
judicial or quasi judicial proceeding for any purpose whatsoever except for purtioses of 
presetvation of the rights, duties, defenses, and arguments set forth above, 

22. This A!ll·eement is intended to facilitate and to encourage settlement and 
should be liberally construed and specifically enforced by the coutts to enjoin or dismiss any 
action filed in breach of this Agreement in order to effectuate that purpose, 

4 
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·. 

23. The tetms of this .Agreement constitute the entire Agreement and shall 
remain in effect until terminated by either party. The Agreement may not be modified, altered or 
changed in any way except in writing · ed by duly authorized representatives of the pw:ties. 

BY: 

TITLE: 

COMPANY: C!U-ollna Power &. Light Company 

DATE: 
r ' 

BY: 
rfC2/2. . 

TITLE: 

!DATE: 8:/z-VfG 

s 
! I 

-App. 412-



Doc. Ex. 278·. 

Asheville MGP 
Asheville St. Car & Gas Works 
DurhamMGP 
Fayetteville MGP 
Goldsboro MGP 
Kinston MGP 
NewBemMGP 
Raleigh No. 1 MGP 
Raleigh No.2 MGP 
Washington MGP 
Wilmington MGP 

Cape Fear Ash Ponds 
Lee Ash Ponds 
Robinson Ash Pond 
Roxboro Ash Management Areas 
Sutton Ash Ponds 
Weatherspoon Ash Ponds 

Fayetteville Substation 
Jlme!co, Little Rock, AR 
Wilmington Oil Terminal 
Waterville Lake 

60G1113,1fi 

APPENDIX A 
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Extended to May 31·, 1,987 
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EXTENSION OF STANPSTI~L AGREEMENT 

IT IS HEREBY UNDERSTOOD AND AGREED BY CAROLINA POWER & LIGHT 
COMPANY AND AEGIS, AS FOLLOWS: 

. 
The s~:andstil·l·- Agreememt entered ··between the Insureds, caro~ina 
Power & Light Comp~ny and AEGIS, i~·e~tend~d to May 31, 1997. 
All other terms and conditions of the Standstill Agreement remain 
·the ·same. · .,. · ··, .-;:. - -· :· · ··· --'• · ' · .... 

•' 

., ' . 

BY: Jobn L. Rivkin ~ 

"·oi:i'rt.i:: , · ·~~ ,. 
Counsel 

,, ~ ' " 

BY: 

TITLE: ~c~ouuun~s~e~l~--------------------------------------

COMPANY: Ca rnlina Power & Light Company 

DATE:: Febryary .. 2_8 •· 1997 
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; 

Extended to November 30, 2001 

-App. 416-



Doc. Ex. 282-. 

...... 

PLER BERLIN SHEREFF FRlEPMA' '024247B4a; . ·~ 

06/10/01 4~41" ''J~#496;Page 3/4 

:1 ,., 
··'·"J·. ,, ' 

• I •~' '• I 
0 : I o, .o;,o I I 

g;!pl'ENS:tQN Oli' ~Sfi!(t.If"liGBl!PJ!I!ENW 

lT IS HE~BY UNPERS~oon AND AGRBEP 2~ CAROLINA POWSR & LlGHT 
COMPANY AND ASSOCIATED eLECTRIC ~ ~ !NS~CE SSRVICES, ~IMITED 
{ IIAtlGlS "), AS FOL!.OWS: . 
Tha Standstill Agreemenc ente~ed betwe~~ the'iisu~ed; Ca~olina 
Powe~ k Light Company, and AEGIS ie 'extended to November 30, 
2001. Appendi~ A of the standstill Agreement shall' be replaced 
with Appendix A, attached hereto. All other term~ and conditions 
of the StandliltiH Ag:J:"eement ---- the same. " 

B'!l: 

T I 'I'!.lil1 

COMI'J>.N't: 

DATE! 

·--
•' 

cou:nssl 

---~~~~~~q~f=ot~-~~~~~~-·~ 

!!!!~ 
-· 

May _JO _ _. . j!!OD1 -
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' 

) 

··~ BERLIN SHEAEFF FAT"~/A4N 2024247543; 

Arcadian 
Asheville Fo1111cr Sullsration 
Asheville MOP 

..,J\ 

Ash~vllle St. Car&: Gas Works 
!!ailey, NC Substation 
Cape Pear Ash Pollll$ 
Che~eOil 

DurhaniMOP 
"Slliots 
Fayetteville MOP 
F~~ellevllle SllllstaJion 

· Goldsboro MGP 
HansviJl~:~, South Carolina !IS KV Substation 
HeniferSQn v. CP&L 
Kinston MGP 
Jefferson 
Jinlelco, Little Rack, AR 
tee Ash Ponds 
Macon Doc!ccry 
Morebead City 
Morehead City L&S 
Mo~hcad City lCT 
New:·aem MGP 
Og<len 
Parli:crv. CP&I., 
Powcchous~ Sqllal'¢ 
R.;dc!gh No. I MOP 
Raleij!h No. 2 MOP 
Robinson Ash Pond 
Roxboro Ash Management Areas 
Seaboard Chemil'ill Cotp. 
Sp111co Pines Asheville Line and Service Ware~ouso 
Sunop Ash Ponds 
Variolls Asbcstos;.ReJat~d Bodily lnjucy Lawsuits 
Wastlingron. MOP 
Wea!hcrspooo Ash Ponds 
WatciVillo Lake 
Wilmingron MGP 
W.ilmington Oil Tonnllllll 
Wilmington South Lilla & Semc~ Yard 
Wright5vllle n~h L&8 

6IIJill~l 

_, 

,. 

05/IO/Ol '41PI.Il}Aif.IL#49BlPage 414 

'1 r 

.. .· .. 
. '.~. 
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: 

2011 Standstill Agreement 
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§_TANDSTILLAND CONFIDENTIALITY AGREEMENT 

I, This Standstill and Confidentiality Ag\'eement ("Agreement") is entered into by 
Associated Electric & Gas Insurance Services, Limited ("AEGIS") by and thtough 
AEGIS Insurance Services, Inc., its Managing General Agent, and Carolina Power & 
Light Compm1y, its S\Jbsidial'ies, divisions m1d affiliates ("Policyholder"), and shall 
become effective when it is fully exec\Jted by both parties,.flnd shall remain in effect for a 
pel'! ad of 180 days ol' until this Agreement is terminuted by either pfll'ty pursuant to 
pmagraph 19, infra. whichever occurs first in time, (This period will hereinafter be 
referred to as the "Standstill Period"). The Standstill Period may be extended by written 
consent of the pllrtles, · 

2, TI1e purpose of this Agreement is to provide the parties lUl opportunity to 
cooperate with respect to ASH POND CLAIMS and to resolve related Insurance isslTes ln 
a cost-effective m1d non-confrontational manner, wlri!e prese1·ving their respective rights 
a.nd defenses, The pa1·ties will use their best efl:brts to develop all Information necessary 
to resolve such issues, 

3, For purposes of this Agreement, with respect to named sites. listed in Appendix A, 
ASH POND CLAIM.S are those matters which Involve a requirement to Investigate, clean 
tiP or remediate, or the actual, alleged or threatened discharge, dispersal, release 01' 

escape Into or presence in the environment, of any coal combustion wasie, other than air 
pollution claims, 

4. Dming the term .of this Agreement, no pmty to this Agreement wlll iustitute 
!ll'bitration Ol' suit against another party to this Agreement regarding coverage for ASH 
POND CLAIMS under any AEGIS policy ofinsm·ance. However, the notice 
requireme11ts of the AEGIS policies remain in effect. During the Standstill Period, no 
substantive or procedural dghts or duties of the Policyholder m· AEGIS will change 
except as provided for in this Agreement; the pm·tles intend by thls provision that neither 
the Policyholder no!' AEGIS shalllegnlly benefit in any way or be p!'ejudiced in any way 
during the Standsti1! Pedod or from the fact of entering into this Agreement, All s(atlltes 
of limitation, laches, waiver, estoppel, or other defenses or causes of action will be tolled 
dm·lng the Standstill Periodj any defense, contention, mgument, privilege or legal right 
that existed prioL' to tl1e Standstill Period wlll be preserved to the same extent it existed 
and witl1ot1t limitation. 

5. The parties agree that they will not instit.nte any action m• !ll'bitration.against each. 
other while this Agreement is in effect or for a period of fourteen (14) daya commencing 
from the termination of this Agreement. 

6, Any expert retained by the Policyholder or AEGIS specifically for these 
compromise negotiations shall be consiljered a "Settlement Expert." If after designating 
an expert as a Settlement Export the Policyholder or AEGIS uses or relies upon its 
Settlement Ex.pet·t for any purpose other than compromise negotiations, the expert(s) shall 
cease to be considered a Settlement Expett, ab Initio. 
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7. The Policyholder or AEGIS may designate as a "Confidential Settlement 
Document" any document prepm·ed by a Settlement Expert for the purpose of these 
compromise negotiations. A docttment shall immediately cease to be considet•ed a 
Confidential Settlement Document, notwithstanding any designation as such, if: the 
document is pl'Operiy obtained tlll'ough a mechanism other than the compromise 
negotiations between the Policyholder and AEGIS; or the pmty that designated the 
document as a Confidential Settlement Document ttses it fo1· a purpose other thatt 
compromise negotiations in atty action or arbitration between the Policyholder attd 
AEGIS; or the author of the document ceases to be considered a Settlement Expert by 
virtue ofpat·agraph 6, above, 

8. Confidential Settlement Documents wili not be admissible in any action, 
m·bitration, or other contested proceeding involving the Policyholder and AEGIS. The 
Policyholder and AEGIS shall not disclose the existence, substanc·e, or author(s) of any 
Confidential Settlement Documents or the identity of any Settlement Expert. The 
Policyholder and AEGIS shall not seek discovery of Confidential Settlement Documents 
or Settlement Experts; except the Policyholder or AEGIS may seek discovery of 
otherwise discoverable information if the Settlement Expert is designated as an expert to 
testifY Ol' has knowledge of facts learned othet· thmt in the course of aervlng as a 
Settlement Expert (in which case StiCh discovery may be directed only to information or 
documents nat protected herein). Policyholder and AEGIS reserve all their objections to 
any such discovery sought from such experts. The Policyholder and AEGIS willretum 
ali ariglnals and copies offi. Coillidential Settlement Document upon the produchig 
party's request for that dooument. 

9. To the extent that a party to this Agreement disputes whether the restrictions of 
this Agreement apply in any given context, the party seeldng to be relieved oftll6 
restrictions may seek a ruling eoncemlng the confidentiality of a Confidential Settlement 
Document Ol' other confidential Information subject to the restrictions of this Agreement. 
The restrictions of this Agreement shall remain in full force pending the r\tl!ng. 

10. Presentation of any document in compromis6 negotiations that would otherwise 
be subject to the attomey-client privilege or work product doctril1e shall not constitute a 
waiver of the right to assert privilege or protection with respect to that document. 

11. The Policyholder and AEGIS do not intend by this Agreement to waive any 
objections to discovery or protection provided by Federal Rule of Evidence 408 ("Rule 
408") or Federal Rule of Civil Procedure 26(b)(4)(B) or equivalent state rules, for 
nontestifying experts and documents containing priviieged attomey-c!ient 
communications at· attorney work product, including any Settlement Expel'! who ceases 
to be a Settlement Expert pursuant to ptlragraph 6, above, and any Confidential 
Settlement Document that ceases to be a Confidential Settlement Document pursuant to· 

· paragraph 7, above. 

12. Both during the Standstill Period and subsequent to it, the Po!ioyholdet• and 
AEGIS agree not to reveal to any pmty or person (excluding employees, counsel, agents 
or insurers of AEGIS or the Polic~holder) not present at or othmwise participating in the 
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compromise negotiations or the substance of any discussion or other oral or written 
c01nmunications that take place during the negotiations of the substance of any 
Confidential Settlement Documents. The Policyholder and AEGIS further agree not to 
disclose to any person (excluding employees, counsel or agents of AEGIS or the 
Policyholder) not present at or otherwise participating in the compromise negotiations the 
identify of any person or persons Oi' organizations (including any experts specifically 
retained by the Policyholder or AEGIS for the compromise negotiations) Involved in 
drafting documents designated by the Policyholder or AEGIS as a Confidential 
Settlement Document, both d\u·ing the Standstill Period and subsequent to it. 

13. In the event either party to this Agreement Is subpoenaed to testify about the 
contents of any Confidential Settlement Document(s) or other confidential Information 
subject to the restrictions of this Agi'eement, or is subpoenaed to produce any 
Confidential Settlement Document(s), written notice and a copy of the subpoena shall be 
given to the other party within ten (10) days ofreceiptofthe subpoena (or sooner if the 
subpoena is returnable in less than ten days). In addition, the party receiving the 
subpoena shall tiS~ its best efforts to prevent discovery of any information subject to the 
restrictions of this Agreement and of any Confidential Settlement Document(s) and shall 
assert such reasonable objections to the subpoena as the othel' party may request in 
writing •. 

14. The parties will not be required during the term of this Agreement to formulate or 
communicate any forriial position regarding the possible existence·or nonexiBtence of 
coverage for ASH POND CLAIMS under any AEGIS policy, or to formally reserve their 
respective rights, but they shall not be precluded f!'om doing so. 

15. TI1e Policyholder will notify AEGIS of any settlement demands or offers to 
compromis" any ASH POND CLAIM against the Policyholder, and will not settle or 
compromise any ASH POND CLAIM against the Policyholder without first 11otifying 
AEGIS. 

16. The Policyholder shall respond promptly to all reasonable inquides made by 
AEGIS. Alll'eports, communications and notices relating to tlus AGREEMENT shall be 
directed as follows: 

A. AEGIS 

Steven J. Antunes, Esq. 
Senior Litigation Counsel 
AEGIS Insurance Services, Inc. 
Clalms Division 
One Meadowlands Plaza 
East Rutherford NJ 07073 

stevenantw1es@aegislimited.com 

tmd 
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: 

Kenneth E. Ryan, Esq. 
Wiley Reh1 LLP 
1776 K Street NW 
Washington DC 20006 
lu·yan@wileyrein.coill 

B. POLICYHOLDER 

CP&L Company 
P.O. Box 1551 
Raleigh, North Carolina 27602 

and 

Lawrence Eisenstein, Esq. 
Eisenstein & Malanchuk LLP 
1048 Potomac Street NW 
Washington DC 20007 
leisenstein@em-law.com 

17. The resoluti.on of any issues subject to this Agreeme11t shall not set any precede~t 
with respect to any legal or factual issue raised hi any other dispute or litigation whether 
or not subject to this Agreement, unless the parties agree otherwise. 

18. This Agreement is not intended to be 1111 insurMce policy interpretation or 
modification. 

19. Either party may terminote this Agreement at any time by transmitting a letter by 
either email, telecopier m· first class mail, during a business day, to the other pm'ly 
advising them oftel'mination. Tertnination shall be effective on the day of receipt of the 
letter, as specified above, Immediately upon cancellation m· expiration of tlus 
Agreement, all lin1itations and laches petlods wlllresllme, excepting only that the 
Standstill Period will be excluded fllld omitted from any calculatiOI1S oftime period or 
period of alleged delay. 

20. Compromise negotiations t111d Confidentlill Settlement Documents shall be 
considered "statements made in compromise negotiations" within the meaning of Rule 
408 and thus subject to the protection of Rule 408, Ol' equivalent state rules. 

21. This Agreement and its contents may not be used or relied upon in MY judicial m· 
quasi-judicial proceeding for any purposes whatsoever except for purposes of 
preservation of the rights, duties, defenses, and arguments set forth above. 
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22. This A!lrac•mcntlq intended hi fucllltuto und to e111:oumgo ~cUicmeut and Rhould 
be llborully Cllllhtrllcd und ~jlllcifit:ully cnfnrccd by the cnurts tn cnjuinlll' di~ml~s nny 
action flied in brcut•h ul' thl~ Agreement illlWdcr In err~ctunlo illllt purp<>S~. 

23. The l•rms 111' this AwecnwnL COIIffiilutc the enUre Agreenhlllt uml shuiiJ'Cnmln in 
effect unlll fc.rmillnlc<t by either purty. The Agreement muy null1c modfl'lcd, ulwrod or 
chnngcd in uny Wll)' c•xcopl In writing signed by duly nuthorlwlreprescntullves nl' I he 
parties. • 

BY: ~~" ::::::::__ 
TITLE: 

COMPANY: 

DATB: 

BY: 

Tfl'LE: 

COMPANY: 

DATB: 

II 
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Asheville Steam Plant Ash Ponds 

Cape Fear Ash Ponds 

Lee Ash Ponds 

Mayo Ash Ponds 

Robinson Ash Ponds 

Roxboro Ash Ponds 

Sutton Ash Ponds 

Weatherspoon Ash Ponds 

13297661.1 

APPENDIX A 
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2016 Standstill Agreement 
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..... ...... . . .... , .. _ ..... _, ........ · ... 

§TANDSTlLL N'f1? CONFIDENTIALITY A;GRJClill\1WjT 

R~2ltnlsl 

1. Dulce Energy Corporation, Dull:<~ Energy Carolinas, LLC (formerly known as Duke 
Power Company), Duke Enerw Progress, LLC (formel'ly known as Cal'Ollna Power & 
Light Company), Duke Energy Ohio, Inc, (formerly 1m-own as The ChtclnnMi Gas & 
Bleetr!G Company, InCl.), Dull:e Energy l3eckjord, LLC, Duke E11ergy Indiana, LLC 
(formel'!y known as l?SI Bo:ergy, Inc. ana Public Serv!c.e Company of1ndltma, Ino,), and 
Dulte Energy Kcmtucky, Inc. (formerly known as The Union Light,. Heat and PaweJ: 
Companr), collectively refet·ted to as "Duke," faces m• may face vro•lous costs arising out 
of coal omnbu.stion residuals at sites In Not1h CaroHna, 'South Cat·ollna, Indiana, Ohio, 
Ket1\"Uclcy, and Flodda, 

2. These sites are: 

a, Allen (Belmont, North Carolina) 
b, Asheville (Asheville, North Carolina) 
(}, Belews Creef( (Belews C!oeek, North Carolina) 
d. Buok (SaUsbury., North Carolina) 
e. Cape F.ea!' .(Monoure,l'[orth Carolina) 
f. Cliffside (Mooresbm·o, Nm1h Cat•ol!na) · 
g. Da11 Rivet· (Ede111 North Carolina) 
h. H.F. Lee (Goldaboro, North Carolina) 
"!, Marshall (Tet•rell, North Carolhm) 
j, Mayo (Roltboro, North Carolina) 
k, Miami Fol't (Not•fu Bend, Ohio) 
!, Rlverbend (Mount H:olly, North. Carolina) 
m, Roxboro (Semol'a, Not'th Cat·ollna) 
n. Sutton (Wihn!ngton, North Carolina) 
o. W<:!atherapoon (Lumbet~on, Nortli Cm:ollna) 
p. Robinson (Hartavllle, S01.lth Cm•ollna) 
q. W.S, Lee (13elton, Sot1th C~rollna) · 
r. Cay\Jga Stat! on 01 et:m!lllon County, Indiana) 
s, Dt•estret• Stat1on 0/lg.o County, Indiilna) 
t. Ga!laghet' Station (Flo.yd County, Indiana) 
u, Gibson Station (Gibson Cout'liy, Indl~a) 
v, Wabash River Statlon0/lgo County, Indiana) 
w. W.C, Beokjord (New Rlclnnond, Ohio) 
x. East Bend Station (Boone County, Kentucky) 
y, Crystal River Steam Plant (C1·ystal River, Florida) 

3, Duke asserts that certain coal ash related oosta are covered under policies Issued by 
Associated Eleotrlo & Gas Insurance Set'Vices Limited (AEGIS), Ranger InsuJ•ance 
Compaey ("Rang or") aud Amerlcun Ce11tonulal Insut'!lllce Compa1w ("Ametl&an · 
Centennhil"). AEGIS represents and wru•rants that AEGIS has authority to enter Into this 

·' ! 
' 

, I 
j 
I 
I 

I 
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... - -- .. ' . -· ..... ·:. .: .. 

Standstill and Contldentl~fity Agt'llem~Jl\t ("Agreement'') 011 behalf of Arnedaan 
CentenniaL AEGIS and Arnedoan Centeru1!al are refen·ed to collectively as "Insm·ers," 
AEGIS also l'epr(;}senta and wal1'ants that it Is diligently working with Ranger with the 
expectation AEGIS will 11oon be ln.a position to WEU1'ant the.t AEGIS also has authority to 
enter Into th.ls Agreemont on behalf of Ranger, Whe11 AEGIS Is able to make this 
WIU'l'anty .on behalf of Rangel', the tet'm "InSUI'0l'S" will refer to AEGIS, American 
Centennial a.nd Ranger, At the.t time, the Agreement will be amended to ref:leat that 
AEGIS ls enterin1S into the Agreement on behalf of Itself, American Centennial and 
Ranger·, On behalf of!ns-urers, AEGIS asserts that ti1e oo~l ash related cost&' claimed hy 
Duke m·e not covered under Insurers' policies, Du1{e dlsaSl'ees, 

4, Insurers and Duke wish to ente!' into good faith negotiations to disctlss whether the 
Parties may 1'esalvc the!~ dispute thtough some form of aon'flden.tlal arbitr~tlon or othet 
alternative disptlte resolution process In Heu of.l!tlgatlon, ll1surots f!lld Duk~ seek a 
period oNme to allow these negotiations to pt'Ooeed without prejudice to theit• l'est?ectlve 
rights a.nd defenses. 

Jnsurars nnd Dltlcc Agree as Follows! 

5. A negotiation pel'iod will he In effect until Febru1U)' 28, i017 (the "Negotiation Period"), 
al:though this period may be extended by mtltnal o6nse11t of the pat•tles in writing, Dut'lng 
the Negat)atlon Pel'lod, no 1'nrty will start Utlgatloll concerning Duke' a- olalm fot' · 
6ove1·age for these" costs, Stal'tlngllt!gatlon dut•lng the Ni:gotl&~iioh Period would breach 
this :Agreement, Tlle Parties agree that a court Is authorized to dismiss an act! on filed In. 
breach of this Agreement. 

6. Notwlths~ndlng Pa1·agraph 5, this Agl'eement does not bm· Duke o1• Insul'61's.fl'om. filing 
suft at any time, evet1 during the Nego!latlon Pedod, If Duke. o1' Insurers become ltW~re 
that anothet•llabll!ty Insurer of Duke baa filed pult h1 any jurlsdlotlon regat•dlug oove1·age 
f11r co~! combustion residuals at any or alL ofthe sites In Pal'agraph 2, whethet' Ol' not 
Duke o.r Insutets have been serV()d with pro.cesa. Duke and Insurers !\l!rec that non"' of · 
them shalll'oquest C>1' cooperate with any Insurer not :parLy to this Ag1·eeroent to file suoh a 
S\lit, . 

7, Duclng the Negotiation Period, na l'fghts Ol' defimses change, Rights ot· defenses that 
existed before the Negotlatlou Pel'lod will be uei!lwr enhiUloed hot' dlmh1lshed during the 
Negotlat!Dn Period. In this l'egard, any atatutes of limitations, If not already expired, will 
be tolled d~u:lt1g the Negotiation P~rlod, Far olarlty, AEGIS maintains the appll(,}abi~ 
statute of' lhnltat!ons is expired and MW bal'B any s"Ult by Duke relating to the No.rth 
Carolina and South Carolina sites, Duke dl..9agrces, 

8, All Vl!-'itten and o1·al conunut1!(,}atl.ons between the Patties du!'lng the Negotiation Pedod In 
fi.u·thel'ance of determining whether the PaJ•ties may resolve theh· dispute th1'aUg'h some 
form of aonfidential arbitration Ol' other alternative dispute resolut!iln pt•ooess h1 lieu of· 
litigation ate "oomp!'omlse.nego\1ations" pursuant to Federal Rt1le ofEvidence408 !!11d 
any appl!aable state rule or law. Notwithstanding, oolnmunioatlans between tl1e Parties 

. .. ·.:. . ....... · ... ·. 
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" .. ..·.' . .. . . . ... .. : . ····-·· ~ ..... ···-· .. ~ .. ·. 

during the Negotl&l'ion P<::!'i(Jd thr>t at•c sepmate from Md outsld1:l·tho Plll'lies' efi'ot•ts to 
resolve these disputes (e,g,,rogular ola!ms cot•respondence) "renot aubj"ot to Federal. 
Rule of Evidence 408 Ol' &ny applicable stnie rule or1aw. 

9, After the Negotiation Period ends, either Party n1ay sua tlte other oonoern{ng'Dulre's 
olalm fot• costs relaied to tho sites Identified in parag~uph 2 ~bove, 

10, There may be- a dfsagreement about the legal offoct of atandst1llagt•eements p1'llvlously 
ontrmd Into by, between or among the Pal'ties or some of them, EaGh pat•ty's p.oa!tlon as 
to the legal effect of those pt·evlous Ml'Ot;ltnents ls ~escrved, The ParL1es. nol'letheless 
agree th&t only this Agreement govems thlil current Negotlatlo!t Pel'!od. 

11. This Agreement tnf.IY be executed In oountel'Pat·ts, each of whloh when so. elCoouted and 
delivered wlll be deemed to be an m·lginal, and 1111 o£whloh taken to·gether wlll constitute 
ooe !nst!'ument. 

12. The Parties have (1l(eouted this Agreement by their duly authm•!zed rept'llSeniatiV0a, 

13, This Agreement may net be amended or motllfieil except by a written instrume!lt aig,ned 
by the duly authodzed representatives of both Pm·ties. 

DUKE (as defined above) 

·. · .. 

Printed: -J.:.J.I!!2-:L!l,!;~~==-

Title: Cov'\le.l
1 

P:ll\lvi 1-J:,u,,..p Sb., ... PiH·f\J<t'1 LLf1 o~ [,eJ,.If-oF !)J:e: 
Date: I?..\ '23\1.6 . 
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., .. . ;:• .. · .... 

AEGIS INSUl\ANCE SERVICES, INC., on beh~lf 
of ASSOCIATED ELEQTRlC & OAS 
INSURANCE SERVICES LlMITBD AND 
AMERICAN CENTENNIAL INSURANCE 
COMPANY . 

By: s~~ 

I 
. .. .·. '· ···:··· ···~j 

I 
I 

"'"'' & .. ~ ~ 
Title: (01 ... ~ ~.~~C~L. LM"'1 -G ~ ~~' 
Dat~: \1>< \ ~';,\ '<l-0\ (e 
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I/ A 
II l · Attorney General's Office - Fountain Cross Exhibit ___ _ I 
Duke Power Comparry 
Legal Depon~Trfl 
422 Soulh Clvrth !lrtet 
Chorloue, NC 2824UJ()()/ 

(704) 382-8121 

DUKE POWER 

(704)382-8137 Fax 

S7rYE c GR/mTII. JR 
EuiJfT. RuFr 
W EDwARD PoE. JR. 
WII.LJA.I( Lwlr Pam:R 
PmRC&x:x 
lOON£ I..A.VSCHE 
Wtll.Wol 1 8oWIM!{. JR. 
AJ.JJ£KT V. C.4f1ll.. JR. 

November 20, 1996 RoeorrM. BISAHI.R 

~-yex- \:)ec, • =~·:=JR 
CONFIBI!Nll(l ~tS ~\uhL+ ~~~=~~ 

\ :S, '\\D '('\ -__ ( , ~. t:,rmu M. TREPEL 
r l....,. ~ _ t . \ e~.~RN£\VTG\1 
VV\1'-~ MICHA£1. l1u 

RoeERT T Lroslll 
1Wia. P. MACX 
GARilri RICE 

Bv Certified Mail, Return Receipt Requested USAF VAWIN 

ClfiiS1l.¥ JARVIS 
MAKY L YNVC GRKX; 
Sm.rGHelweg 
lm.N MIET 

Mr. Jeff Schupack 
Environmental Claims Department 
AEGIS Insurance Services, Inc. 
10 Exchange Place 
Jersey City, NJ 07302 

William Dunn, Esquire 
Litigation Counsel 
AEGIS Insurance Services, Inc. 
1 0 Exchange Place 
Jersey City, NJ 07302 

An L. Rivkin, Esquire 
Rivkin, Radler & Kremer 
EAB Plaza 
Uniondale, NY 11556-011 1 

Re: Insured: Duke Power Company 
Sites/Claims: Various Property Damage (See behind Tab B) and 

Asbestos-Related Bodily Injury Claims 

Dear Gentlemen: 

Duke Power Company ("Duke") is writing to provide you with: (1) an 
update regarding the status of certain manufactured gas plant ("MGP") claims for 
which Duke already has provided notice and demanded coverage under the 
policies sold by you; (2) notice of certain additional claims as well as notice of 
circumstances that may give rise to claims for coverage; and (3) a formal demand 
for coverage. Attachment A lists insurance policies issued or fronted by Aegis 
known to date that provide coverage to Duke. Attachment B is a list of sites and 
claims for which notice is herein provided or supplemented. At each of the sites 
listed, Duke believes that certain substances have or may have been released 
into the environment, resulting in property damage that has or may give rise to 
third party claims for environmental investigation or cleanup. 

(J')JPmted on Tree Free Paper 
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and 1948. The NCDEHNR conducted a preliminary assessment of the site and 
recommended that a site inspection be conducted at the site. A tar-like substance 
has been observed in onsite soil. The High Point MGP is included in the MOU 
entered into with the NCDEHNR. To date, no sampling or soil , ground water, 
surface water, or sediment has been conducted at this site. 

d. Salisbury, North Carolina MGP Site 

The Salisbury MGP operated from at least 1887 to the mid 1950s. The 
Salisbury MGP is included in the MOU entered into with the NCDEHNR. To date, 
no sampling or soil , ground water, surface water, or sediment has been conducted 
at this site. 

e. Spartanburg, South Carolina MGP Site 

A gas works operated on this site from approximately 1889 to 1952. To 
date, no sampling or soil , ground water, surface water, or sediment has been 
conducted at this site. However, geotechnical borings undertaken in preparation 
for site development have been conducted on the site in the past. Soil saturated 
with tar has been observed during these activities. 

2. Coal-Fired Power Plants 

Duke conducts coal-fired power generation activities at seven plants in 
North Carolina (Allen, Belews Creek, Buck, Cliffside, Dan River, Marshall , and 
Riverbend) and one plant in South Carolina (lee). The coal combustion process 
generates at least four residuals: fly ash, bottom ash, boiler slag, and boi ler 
blowdown. These sol id wastes contain various contaminants. The residual coal 
ash is produced in large quantities and is managed in ash management areas. At 
some power plants, Duke sluices ash residual with water to ash basins or dredge 
ponds where the ash was allowed to settle. At others, Duke manages dry ash in 
landfills or disposal areas. 

a. Allen Coal-Fired Power Plant, North Carol ina 

The Allen power plant operated as a coal-burning power plant from 1957 
and has a total capacity of 1,125,000 kilowatts. The plant is in a rural area 
approximately 7 miles south of Belmont, North Carolina. The Allen power plant 
has five electric generating units. Ground water sampling at this site show the 
presence of contaminants above the applicable state cleanup criteria. 
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b. 

CONF:DCrYTIAt 

Belews Creek Coal-Fired Power Plant, North Carolina 

The Belews Creek power plant, which began operating in 197 4, has a total 
capacity of over 2.2 million kilowatts. The plant is located in a rural area 8 miles 
southeast of Walnut Cove, North Carolina. Belews has two electric generating 
units. The NCDEHNR required the installation and regular sampling of monitoring 
wells at this site in accordance with the facility's solid waste permit for its fly ash 
landfill. Testing from these wells show the presence of contaminants in the 
ground water above the applicable state cleanup criteria. 

c. Buck Coal-Fired Power Plant, North Carol ina 

The Buck plant began its operations in 1926 and has a combined capacity 
of 364,000 kilowatts. The plant is located approximately 5 miles east of Spencer, 
North Carol ina in a primarily rural area. The Buck plant has four electric 
generating units. No investigations or cleanup have been conducted at this site to 
date. 

d. Cliffside Coal-Fired Power Plant, North Carolina 

The Cliffs ide power plant began operating in 1940 and is capable of 
producing 760,000 kilowatts of power. The plant is located in a rural area 3 miles 
south of Cliffside, North Carolina. The Cliffside power plant has five electric 
generating units. No investigation has been conducted at this site to date. 

e. Dan River Coal-Fired Power Plant, North Carolina 

The Dan River power plant began operations in 1949 and is capable of 
producing 272,000 kilowatts of power. The Dan River power plant has three 
electric generating units. The plant is located southeast of Eden, North Carolina 
in a rural area. The NCDEHNR has requ ired ground water mon'1toring. Sampling 
of ground water at the site demonstrates the presence of contaminants above the 
applicable state cleanup criteria. 

f . Marshall Coal-Fired Power Plant, North Carol ina 

The Marshall power plant began operation in 1965 and is capable of 
producing over 2 mil lion kilowatts of power. The plant is located in Terrell, North 
Carolina in a rural area. The Marshall power plant has four electric generating 
units. Sampling of ground water at this site demonstrates the presence of 
contaminants above the applicable state cleanup criteria. 

-App. 433-



- Doc. Ex. 602 -

TO: Aegis 
November 20, 1996 
Page 7 

g. Riverbend Coal-Fired Power Plant, North Carol ina 

The Riverbend Power plant began operation in 1929 and provides 454,000 
kilowatts of power. The plant is located in a rural area 6 miles north of Mt. Holly, 
North Carolina. The Riverbend plant has four electric generating units. No 
investigation has been conducted at this site to date. 

h. Lee Coal-Fired Power Plant, South Carolina 

The Lee power plant began operation in 1951 and generates a total of 
388,000 kilowatts of power. The plant is located in a rural area approximately 6 
miles southeast of'Pelzer, South Carol ina. The Lee plant has three electric 
generating units. Sampling of ground water at this site demonstrates the 
presence of contaminants above the applicable state cleanup criteria. 

3. Hydroelectric Facil ities 

Duke owns and operates 25 active hydroelectric ("hydro") plants or pump 
storage facilities. Upstream industrial discharges in the Catawba River may have 
resulted in the deposition and accumulation of contaminants in dammed areas at 
least two of these plants: the Fishing Creek Hydro facility and the Wylie Hydro 
faci lity. 

a. Fishing Creek Hydro Facility 

The Fishing Creek Hydro is located on the Catawba River in Chester and 
Lancaster Counties, South Carolina. The Fishing Creek dam was constructed in 
1916. The dam has created a 2,580-acre reservoir. Bowater, Inc. ("Bowater") 
operates a pulp and paper mill which is located approximately 8 miles upstream 
(north) of the Fishing Creek dam. Bowater operated a chlorine-bleaching system 
for at least 40 years, presumably unregulated for much of this period. Bowater 
discharges treated wastewater into the Catawba River. 

b. Wylie Hydro Facility 

The Wylie Hydro is located on the Catawba River in York County, South 
Carolina just south of the North Carolina border. Wylie Dam was constructed in 
1924, damming the Catawba River and creating a large reservoir (Lake Wylie) , 
which has a surface area of approximately 12,450 acres. Sandoz Chemical 
Corporation ("Sandoz") operates a large chemical manufacturing plant 
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§:r AN~~Tll,L ~D CONFIDENTIALITY AGRICEMENT 

)1ocitf11SJ 

1, D\.ll'e Energy Corpo1•atlon, Duke Energy CaroUnas, LLC (fo,rmel'ly known as Duke 
Power Company), Duke El'l.ergy Progress, LLC (fal'merly known as Carolina Power & 
Light Company), Duke Energy Ohio, Ino. (f'Ormerly known as The Clnoirumti Gas & 
Bleotrla. Compa11y, Ino,), Duke Energy Beokjord, LLC, D\.lkf} Energy Indiana, LLC 
(fol'tnerly known as PSI Energy, Ino. and Public Servtc.e Company ofindltma, Inc,), and 
Duke Energy Ke11tuoky, Inc, (formerly known as The Union Light~ Heat a.nd Powet 
Company), colleotlvely ref~n:ed to as 1'Duk0/' faces m' may face varJous costs artsing out 
0f coal combttstion re&lduals at sites In North Carolina, South Carolina, Indiana, Ohio, 
Kentucky, nnd Flol'lda, 

2. These sites ure: 

a, Arlen (Belmont, North Carolina) 
b, Ash~ville {Asheville, Nol'th Carolina) 
c. Belews Creef< (Belews Creek, North Carolln:a) 
d. Buck (SaUsbury, North Cw·ollna) 
e. Cape F.ea.r .(Monoute, North Cm·ollna) 
f. CUffslde (Mooresbo.ro, North Carolina) 
g, Dan River (Eden, North Carolina) 
h. I-LF. Lee (Goldsboro, North Ct\rollna) 
L MarshalJ (Terrell, North Carolinfl) 
j' Mayo (Ro>.{boro, North Cat•o!lna) 
k. Miami F01't (NorCh Bend, Ohio) 
l, Riverbertd (Mount Ii:olly, North. Carolina) 
m, Roxboro (Semol·a, North Cat·ollnn) 
n, Sutton (Wihnington, North Caronna) 
o. We:athet·spoon (Lumberton, North Cro.·oltna) 
p, Robinson (Hartsville, South Carolina) 
q, W.S, Lee (Bolton, South Carolina) · 
r, Cayuga Stat!ot~ (Vermillion County, Indiana) 
S, Dresaet• Statiol'l (Vigo County, lnciiana) 
t. Gallagher Station (Floyd County, Indluna) 
U, Gibson Station (Glbson County, Indi-ana) 
v, Wabaab Rivet' Station (Vigo County, Indiana) 
w. W.C, BeokjoJ'd (New Richmond, Ohio) 
x. East Bend Station (BooM Co.unty, Kent-uoky) 
y, Crystal River Steam Plant (Crystal River, Florida) 

3, Duk6 asset·ts that e.ertain coal ash related costs are covered under policies issued by 
Associated Electric & Gas In·surance Se1'vlces Limited (AEGIS), Ranger Insurance 
Company (11Ranger,) and American Centennial Ins\.lt'ance Company ("Amedean 
CentendaP'). AEGIS I'epresents and wa.n·ants that AEGIS has authority to ent<:Jl' Into this 

i 

! 
: 

-App. 436-



- Doc. Ex. 643 -

StandstiH and Confidenti1dity Agreement ("Agreement11
) on behalf of AmeJican 

Centennial, AEGIS and American Centennial are referred to oolleotlvely ~~s "Insurers,, 
AEGIS also r~presents and waU'ants that lt is diligently working with R.ange1' with the 
exp·eotatlon AEGIS wlllsoon be in .a !'osition to WnJ.'l'ant that ABOIS also has authol'ity to 
enter Into t!us Agreement on behalf of Ranger, When AEGIS is able to mf\k.e this 
WBl'ranty on behalf of Ranger, the te1'm ~~rnsurersiJ Wi!ll'efer to A BOIS, American 
Centennial and Rooger, At that time, the Agl'eement wfll be amended to reflect tbnt 
AEOIS ls entel'ing fnto the Agreement on b.ohalf of itself, Americru1 Centennial and 
Ran get·. On behalf of Insurers, AEGIS asserts that tfle coal ash related costs olnimcd b.y 
Duke aro not covered under Insul'orl!' policies, Duke dlsngt'e6B, 

4, Insurers and Duke wish to enter into good falth ne,gotiations to discuss whethet• the 
ParHes may l'eso·lve their dispute through some form of aonfldential El'l.'bitration or oth~1· 
alternative dispute resolution process in Heu of. litigation. InsUl-ers and Dul(y se"ek a 
pel'iod oftln1e to allow those negotiations to p1'0oeed without pl'ejudl-ce to their r~spectlve 
rights and defenaoa, 

Insurers nnd Duke Agreo ns Follows: 

5. A negotiation pedod will be In effect until February 28, 2017 (the "Negotiation Period"), 
although this period may be extended by mt1tual oonse11t of tho patties in writing, Dt11'h'lg 
the Negatjatlo.~ Pet•iod, no Party will sta1't litigation concem~ng Duke's olaim for . 
coverage for these costs. S.ta1·ting litigation dul'lng. tho Negoti~tio'n Period would breach 
this Agreetnent. The Parties agree that a ooutt Is nuthot•lzed to disrrrlss an action filed In . 
breach of this Agreement. 

6. Notwithsta..ndlltg Paragraph 5, this Ag1·eoment does not bar Duke or Insurers .from filing 
suit at any time, even during the Ncgotintlon Period, if Duke or Insurel's become aw~:e 
that ltllother l!ablllty insurer of Duke has filed .sult in any jurisdiotlon regarding coverage 
for coal combustion residuals at any or all of the sites In P~rngraph 2, whether or not 
Duke or Insurers have been sorvt'.ld with process. Duke and Insurers agree that none of 
them. shall request or cooperate with any h1surer not pm'L'y ta this Agreement to file suoh a 
suit. 

7, Dtu1ng the Negotiation Period, no l'ights or dofi;nses ohatlge. Rights Ol' defenses that 
existed before the Negotle.tion Period will be. noifh.er enhnnced nol" dimh1ished durhtg the 
Negotiation Pedod. h1 this regard. any statu~es of lhnltations, If not already expired, will 
be tolled dttd11g the NegotLation Period. For olarlty, AEGIS maintains the appl!oable 
statute of Hmitations is expired and n.ow ba.J'S any suit by Duke relating to the North 
Carolina and South Corollna altos. Duke disagrees, 

8, All written and oral communlGatlons between the Pnt'ties dul'lng tho Negotiation Pe.dod h1 
ful'theranoe of determining whether the Parl'ies may resolve their dispute through some 
form of confidentip,l arbitration or other alternative dispute resolution process in lieu of 
litigation ace "compromise.nogotiatlons" pursuant to Fedei·al Rule ofEvidence408 ~tnd 
any applloable state t•ule or law. Notwithstanding, oommun{catlons between the Parties 
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during tile Negotiation Perlod that al'e septu:ate ft•on1 and outside ·the Pmtles' efforts to 
resolve these disputes (e.g., regular olahns correspondence) ~u·0 not subjeo.t to Federal. 
Rule of Evidence 408 or any appllca.ble state ru1e or law. 

9. After the Nogotiatlon Period ends, eithel' Party may sue the other oonoernlng Duke's 
olah11 for costs r.elated to the sites identified ln paragl~flpl1 2 above, 

10, There may be a dfsagreement about the legal effect of standstill agreements previously 
entered into by, between Ol' among. the Parties m• some of them, Euoh party's p.os!tlon as 
to the legal effect of those prevtous agre·ements is reaorvc.d, The Pat•ties. nonethel.ess 
agree that only this Agl.'~e;>ment govr;nns the current Negotiatlo11 Period. 

11. This Agreement may be executed In oounterpa·rts, eaoh of which when so. ex:ecuted and 
delivered will be deemed to be an OJ.•lglnal, and ·all0fwhlch taken. together will oonstlt\.lte 
one instrument. 

12. The Parties have exeO\.Ited this Agreement by thelt duly authorized representatives, 

13. This Agreement may net be amended or modified except by a wrttten lnst1'ument signed 
by the duly authodzed repre.'!entatlves of both Partlea. 

DUKE (as defined above) 

Printed: -l-.J..ml..l..!..l~---=::::...::::.=...::..:..:::;:..

Title: L<~vf\Se..l; p,·\l~l-.~i hJ;"'·H.~p 56~~--~ P~l+111(n lLf-'1 o., (,eJ,~\Fof: b.Ke : 

Date: \ "2.. \ '2. '$ I 1.6 . 
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AEGIS INSURANCE SERVICES, INC., on behalf 
of ASSOCIATED BLEQTRIC & GAS 
INSURANCE SERVICES LIMITED AND 
AMERICAN CENTENNIAL rNSURANCE 
COMPANY 

By: a~~ 
Printed: SA-a1~ 't,.....k,.,..,~ 
Title: e:,_;~ {Q,v~~ al L'-f>/ ~~A~~ I 

Date: \~ \ ~~\~o\lt 

1 I 
I 
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Duke Enc!rgy Pl'tiJP'(!SI Kerin Exhibit 10 

Breakdown of 2015-ZOl& Compliance Spend by site Page lofl 

All numben presented on a system basis 

compnance 

•• -"" Type of spend Legal justification for spend Spendjustlflcatlon 

CAMA § l30A-309.212.(a)(l]b. 

Closure plan preparation and submlsstrm Bid event 58726 resulted In Waste Managem~nt being selected u the 

to NCDEO. engineering prepatatlon of vendor. Closure plan preparatloo andsubmlssloo,ash e~~atlon off 

Implementation drawings and site required by CAMA. {Ashevilte ls a high-priority site, with ash basin 
estlmates,stte mobiUzatloo, ash closure required by August, 2022. 8/221s an extonded cl""ure date 

e•cavatlon, transportation, off site allowed by the Mountain Energy Ad.) Water treatment (I.e. 

ASheville $ 106,975)151 delivery, water treatment planning dewatering) ne";·ss•ry to prepare ••h basins for excavation. 

CAMA § 130A·309.212 
Under a Motion fur Summary Judgment ordered on April 4, 2016, the 

Oosure pia~ preparation and submisslon cape Fear site must be e~vat!!d within ten years of rece\v1ng the 

to NCDEQ, englneerina; preparatian of applicable permits. Given this order,ltls Imperative to bocln 

lmplementa~on drawings and estimates, engineering and project plaMin& In the cummttlme to e/ISure 

site moblll:atlon, dewatering, and completion when 1!-"l'ected. Cia•ure plan preparation and submission 

preparation lor bid event for e•cavaticn Is required byCAMA. Water treatment (I.e. dewatering) necessary to 

Q.pe Fear $ 16,1lS2,310 and dosure prepare ash basins for excavation. 

CA.MA § 130.0.·309.212 
Under~ Motion for Summary Judgment ordered on April 4, l016, the 

HF tee site must be excavated within twelve years of the date of the 

aosure plan preparation and ,wbmisslcna order. Given this end date, It Is Imperative to begin enginee~ng and 

to NCOEQ, engineering preparation of project p!annlna; In the current time to emure ecmpletlon when 

Implementation drawings and Mtimates, ""Peeled. aosure plan preparation and submtulon Is required by 

dewatering, and lnstanatlon of the water CAMA. Water treatment (I.e. dewaterlni)ls neceuatY to prepare ash 

HFLee $ 20,759,1!!3 treotment system basins for exavatlon. 

C\MA § 130.0,.309.212 
The Mayo plant Is anticipating a low priorfty ranldna;from C\MA when 
certain dam oafety activities are eompleted and approved by Nolth 
caronna DEQ In 21l1S. Ena;ineerina; and project plaMing in the current 

time are needed to synchronize W<>rll between all of the coal ••h sites 

Closure plan prep~ratlon and submission being dosed In the neKt 20 years as """':'0 as to gain synergies between 

14.867,3531:::1~~~~~:~:n':~~"'!~ 
"""'vation/capplng plans for aU the sites. Closure plan preparation ond 

Mayo $ submlssiM ls required by C\MA. 

CCR Rule 
~ Roblnsoo plant Is being excaYllted to 11 D~ed landfill p~rsuant to a Engineering preparation of 

Robinson $ 6.415.61!1 Implementation drawing• and estimates CortSent Agreement with SC DliEC. 

CAMA § 130A·309.21~ 

-\ The Roxboro plant ls antlclpalil1g a lolar priority r.~nkins from CAMA 
when certain dam safety activities are ampleted and approved by 
North t:arolina DEO,fn 2018. Englneerlnjandprojectplannlna in the 

current time are needed to synchrollile work between an of the coal 
Ocnure plan preparation and submisslon ash sites belng dosed In th~ neKt20 years as weO as to pin synergies 

to NCDEQ, engtneertns preparatlCfl of between e~~vatlon/capplng plan' for al the sltes.Ciosure pf.ail 

Roxboro $ 20,370.325 Implementation drawings and estimates preJ)IIratlon and submissiOn Is required byCAMA. 

CAMA § 130A·309.212.(a)(1)b. 
Oosure plan preparation and submission 
to NCOEQ, englneerina; preparation of Bid event 50184 resulted In TramAsh belna selected as the low c<>St 

iml'lemenutlon drawings and estimates. vender. Oosure plan prepar;~tfon and submission, ash eo~vatlon off 

Ash e.cava~on, muuportaticn and off ~ required by C\MA. {Sutton ls a hlgh-ptjgrtty~, with ash basin 
site delivery, landfill construction.~ ~re required by August, 2019.) Water treatment (Le. dewatering) 

Sutton $ 116,858,895 tre~entand deworterlng n~ryco prepare ash ba!in$ for navatian. 

C\MA § 130A·309.212 Under 1 Motlon for Summary Judgment ordered on April4, 2016, the 
Weatherspoon site must btl eocavated within twetveyuu of the date 

of the order. Given this end date, It lslmpen~ to begin enalneerlng 
aosure plan preparation and subinlulon and project planning In the ament time to ei\Sll!'e completion when 

to NCOEO. englneerlns prel'ilfiltiOn 'or ""!"'cted.Ccsure plan preparatton and subm!:ssion ls required by 

Weatherspoon $ 9,120,242 Implementation drawings and esllmatn ""'-

s 311,419,787 

Note: 
After the entry of summary judgment the HB630 amendments to CAMA codified !!lis requirement. Session Law 201.6-95, Section 3(a) and (b) (excerpted below). See references beiCIW In 
HBS30 s~ppcrtlng u.; ded!lon to el!Civate these Sites. 

SECTION 3.(a) Notwlthstan4Ina G.S. 130.0,.309.213 or G.S. 130.0,.309.214, as a!""nded by Section 1 of this act, and except 1t1 otherwise preempted bv thq requirements of federal law, tha 
followlna; coal c;ambus!lon residuals surfaatlmpoundments shall be deemed tntermedlate-flsll and. as soon os practicable. but no later than M$ust 1, 2028, shaD be closed In conforinance 
with Secdon 3(b) of this act: 

(1 Coal combus~on resld~als lUrface Impoundment• located at the H..F. teeSteom Stltlon, owned and o ented by Dulo! En "" •s,andto.:atedinWaynttCoun • 
(2 Coat combustion resldu;tls surfilcalm undments loated at the cape FeaT Ste-am Statlon, owned and fllted .... ~ Progress, ond located In Chatham County. 
3 Coal combU$tlon resldllill:i wrfacelmpoundmentslocated otthe Weatherspoon Steam Station C~Wned and a bv Duke En Pro ress and located In New llancwer Coun 

'--
SECTION l.[b) The lmpcyndmerm ldenttfled in subsection • of thl:uectloruhaD be dosed as fonows: 
(1) 1m ounduoenb luc.otonl lnwloulubuvc l.l•~~eo.lrm~llol h !•ound•.tterUbluhall bedi!Walered. lm undments louted In wbofe or In p.ort b-ene;oth the 
seasonal high groundwaterbbla shaD bo dewatered to the maximum axtent rocable. 

(2) All Cllal combustion resid11<1b shioD be rem~ from the lmpoundmenU and transferred for (I) d!.sposalln ,-coal combustion resldualslandflli, lndwotrla! landfiD,cr municipal solid waste 

landflll or (11) use In a mumral fill or ether beneficial we as allowed by law. The use ofo:aal combustion products (it rsstructural fill shall be conducted In accordariCe 'lritll the req~lrements 
ofSubpart! of Palt 21 of Ankle 9 of the General Stltutes and Ul) tor othef beneficial uses shag be cond~ucted (n aox:cwilance With the requirements of Section .1700of5ubdl.apter e oftl1opter 
13 of Title l!IA of the North Cirollna Admln!.stra~ Code (Requirements fcrBendd~l Use of Cclal Cambustian Bv-l'roclui:U) &:ld So:cdon .1200 of Su~do.apttrT of0apter2 of Title 15A of the 
North Clrollna Admlnlstntlw Cod1 (eo.l Con~bustlan Products Manasementl. u ~ppUo;oble. • • 

[3) If restoration of groundwater quality Is deanded iS a reSUlt of the impoundment, I;CIT1!Ctlve eo;tlon t0 ""tore lfOU!Idwater qo.ta!lty $han be implemented by the owner ar apentar as 
provided In G.S. 130A-309.211. 
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Duke Energy Carolinas 
2017 Estimated Compliance Spend by site, January through November 
All numbers presented on a system basis 

Site 

Allen 

Belews Creek 

Z017 Estimated 
Spend, January 
through 
November Type of spend 

2017 spend includes Environmental 
Health and Safety costs, engineering, 

$ 12,012,956 and basin closure projects. 

2017 spend includes Environmental 
Health Safety costs, engineering, and 

$ 18,280,219 basin closure projects. 

Legal justification for spend Spend justification 

CAMA § 130A-309.212 

~============~Closure of basins required under CAMA. 

I
CAMA § 130A-309.212 I 

_ Closure of basins required under CAMA. 
L---------------------~ 

2017 spend includes Environmental HB630 § 130A-309.216 

Buck 

Cliffside 

Dan River 

Marshall 

Rlverbend 

WSlee 

Health and Safety costs, basin closure 
costs, mobilization and beneficiation 

$ 36,872,991 facility costs. 
Closure of basins required under CAMA. Buck has been chosen as a 

'--------------' beneficiation site, which is an HB 630 requirement. 

'--------------'Closure of basins required under CAMA. 

Dan River is a high-priority site in CAMA, with ash basin closure 

'---------------' required by August, 2019. 

'-------------'Closure of basins required under CAMA. 

Rlverbend Is a high-priority site in CAMA, with ash basin closure 

'--------------'required by August, 2019. 

I TheWS Lee plant Is being excavated to a lined landfill pursuant to a 

'--------------'-Consent Agreement with SC DHEC. 

Mar292Dt8 

Kerin Exhibit 10 
Page 1of2 
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Duke Energy carolinas 

Breakdown of 2015-2016 Compliance Spend by site 

All numbers presented on a system basis 

Z0~>&2Dl6 

compliance 

Site spend Type of spend 

C1osure plan preparation and submission 

to NCOEQ, engineering preparation of 

implementation drawings and estimates, 
Allen $ 32,663,755 basin support projects and EH5 costs 

Closure plan preparation and submission 
to NCOEO, engineering preparation of 

implementation drawings and estimates 
Belews Creek $ 36,340,942 basin support projects and EHS costs 

Basin support projects; EHS costs, 
Buck $ 19,857,022 beneficiation facility planning 

Closure plan preparation and submission 
to NCDEQ, engineering preparation of 

implementation drawings and estimates 
landfill construction, site infrastructure, 

Cliffside $ 47,220,530 basin support pro'ects and EHS costs 

dosure plan preparation and submission 
to NCDEQ, engineering preparation of 

Implementation drawings and 
estfmates,ash excavation and 

transportation~ site infrastructure, basin 
Dan River $ 108,876,242 support projects and EHS costs 

Closure plan preparation and submissi011 
to NCO EO, engineering preparation of 

implementation drawings and estimates 
Marshall $ 31,372,013 basin support projects and EHS costs 

dosure plan preparation and submission 
to NCOEO, engineering preparation of 

implementation drawings and 
estimates. Ash excavation, 

transportation and off site delivery, 
landfill construction, water treatment 

Riverbend $ 126,071,624 and dewatering,_ EH5 costs 

Closure plan preparation and submission 
to NCDEO, engineering preparation of 

implementation drawings and estimates 
mobilization and infrastructure, 

excavation and transportation, basin 
WSLee $ 55,032,063' support projects, EHS costs 

$ 457,434,191 

legal justification for spend 

CAMA § 130A·309.212 

CAMA § 130A·309.212 

H8630 § l30A·309.216 

CAMA § 130A·309.212 

CAMA § 130A·309.212.(a)(l)b. 

CAMA § 130A·309.212 

CAMA § 130A·309.212.(a)(1)b. 

CAMA § 130A·309.212 

Spend justification 

Kerin Exhibit 10 

Page 2 of2 

The Allen plant Is anticipating a low priority ranking from CAMA when 

certain dam safety activities are completed and approved by North 
carolina OEQ in 2018. Engineering and project planning in the current 

time are needed to synchronize work between all of the coal ash sites 
being dosed in the next 20 years as well as to gain synergies between 
excavation/capping plans for all the sites. Closure plan preparation 
and submission is required by CAMA. 

The Belews Creek plant Is anticipating a low priority ranking from 
CAMA when certain dam safety activities are completed and 
approved by North Carolina DEQ In 2018. Engineering and project 

planning in the current time are needed to synchronize work between 
all of the coal ash sites being closed in the next 20 years as well as to 
gain synergies between excavation/capping plans for all the 
sites. Closure plan preparation and submission is required by CAMA. 

NC House Bill 630 mandates that three sites must be identified for ash 
beneficiation before 7/1/17. Buck was chosen as one of those sites. 
Basin support projects include wastewater treatment, dry fly ash and 
dry bottom ash systems. EHS costs include groundwater activities. 

The Cliffside plant is antldpating a low priority ranking from CAMA 
when certain dam safety activities are completed and approved by 
North Carolina DEQ In 2018. Engineering and project planning in the 

current time are needed to synchronize work between all of the coal 
ash sites being closed in the next 20 years as well as to gain synergies 
between excavation/capping plans for all the sites. Closure plan 
preparation and submission Is required by CAMA. 

Closure plan preparation and submission, ash excavation off-site or or 
site landfilled required by CAMA. (Dan River is a high-priority site, witt 
ash basin closure required by August, 2019.) Basin support projects 

include wastewater treatment, dry fly ash and dry bottom ash 
systems. EHS costs indude groundwater activities. 

The Marshall plant is anticipating a low priority ranking from CAMA 

when certain dam safety activities are completed and approved by 
North Carolina DEQ in 2018. Engineering and project planning in the 

current time are needed to synchronize work between all of the coal 
ash sites being closed In the next 20 years as well as to gain synergies 
between excavation/capping plans for all the sites.Ciosure plan 
preparation and submission is required by CAMA. Basin support 
projects include wastewater treatment, dry fly ash and dry bottom 
ash systems. EHS costs Include groundwater activities. 

Closure plan preparation and submission, ash excavation off site 
required by CAMA. (Riverbend Is a high-priority site, with ash basin 

closure required by August, 2019.) Water treatment (i.e. dewatering) 

necessary to prepare ash basins for excavation. EHS costs include 
groundwater activities. 

Under a consent agreement executed between the South Carolina 
Department of Health and Environmental Control and Duke Energy 

carolinas, WS lee ash basins must be excavated. Basin support 
projects include wastewater treatment, dry fly ash and dry bottom 
ash systems. EHS costs Include groundwater activities. 

> 11. 
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DUKE ENERGY CAROLINAS, LLC Boswell Third Supplemental and Stipulation Exhibit 1 
DOcket No. E~7, Sub 1146 Schedule 1 

North Carolina Retail Operations Page 2 of4 
REVENUE IMPACT OF PUBLIC STAFF ADJUSTMENTS Corrected 

RESTATED TO BEGIN FROM COMPANY REBUTTAL FILING 
For the Test Year Ended December 31, 2016 

(In Thousands) 
Per Public Staff, Reclassify Per Company Differences 

Beginning Public Staff Per Updated Between 
Line From Comp"any Income Tax Public Staff~ Stipulation Company and 

~ Item Rebuttal Adjustments 91 Reclassified 10/ Exhibit 111 Public Staff 151 
(a) (b) (c) (d) (e) 

UnseHied Issues: 

Unsettled Tax Issues 
29 Reflect impact of Tax Cuts and Jobs Act on income tax expense (233,912) 31 22,339 (211,573) (211,512) 
30 Include flowback of protected federal EDIT due to Tax Cuts and 

Jobs Act (34,440) (34,440) (34,440) 
31 Remove unprotected federal EDIT due to Tax Cuts and Jobs Act 

for treatment as a rider 85,510 4/ 85,510 15,100 
32 Amortization Expense related to Tax Cuts and Jobs Act 200,000 
33 Include flowback of unprotected PP&E related due to Tax Cuts and Jobs Act (36,662) 
34 Total Unsettled Tax·lssues (Sum of Lines 29~33) (182,842) 22,339 (160,503) (67,514) 

Other Unsettled Issues 
35 Adjust revenues and reve·nue related expenses 724 724 724 
36 Update plaf)l and accumulated depreciation to December 31, 2017 (70,119) (70, 119) (70,119) 
37 Update revenues to December 31, 2017 (combined with adjustment 

on Line 35) 
38 Adjust outside services (1 ,439) (1,439) (1,439) 
39 Remove ongoing environmental costs (201,226) (201,226) (201,226) 
40 Adjust depreciation rates (40,209) (40,209) (40,209) 
41 Adjust deferred environmental costs (120,363) (120,363) (120,363) 
42 Adjust Lee nuclear cost amortization (17,947) (17,947) (17,947) 
43 Adjust nuclear decommissioning expense (27,202) (27,202) (27,202) 
44 Adjust inflation (137) (137) (137) 
45 Adjust cash working capital under present rates 1,732 1,732 (641) 151 2,373 
46 Adjust cash working capital under proposed rates (5,363) (5,363) (1,006) 151 (4,357) 
47 Lee CC depreciation (293) (293) 293 (586) 
48 Rounding (0) (0) (0) 
49 Total Other Unsettled !sues (Sum of Lines 35-48) (481,842) (481,842) (1,354) (480,488) 

50 Total Unsettled Issues (L34 + L49) (664,684) 22,339 (642,345) (68,868) (573,477) 

51 Recommended Increase I (decrease) In ~ase rate 
revenue requirement (L28 + LSO) $ (101,230) 5I $ $ (101,230) $ 472,249 $ (573,479) 
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DUKE ENERGY CAROLINAS, LLC Boswell Third Supplemental and Stipulation Exhibit 1 
Docket No. E·7, Sub 1146 Schedule 1 

North Carolina Retail Operations Page 3 of 4 
REVENUE IMPACT OF PUBLIC STAFF ADJUSTMENTS Corrected 

RESTATED TO BEGIN FROM COMPANY REBUTIAL FILING 
For the Test Year Ended December 31, 2016 

(In Thousands) 
Per Public Staff, Reclassify Per Company Differences 

Beginning Public Staff Per Updated Between 
Line From Company Income Tax Public Staff- Stipulation Company and 

.li9.:... Item Rebuttal Adjustments 91 Reclassified 10/ Exhibit 11/ Public Staff 151 

(a) (b) (c) (d) (e) 
52 Recommended Increase I (decrease) In base rate 

revenue requirement (L50) $ (101 ,230) $ (101,230) $ 472,249 $ (573.479) 
53 Annual· state EDIT Rider recommended for 4-year period (60, 102) 21 (60,102) (60, 102) 
54 Annual federal unprotected EDIT Rider recommended by Public Staff 

for five year period and by DEC for five year period (224,365) 4/ (224,365) (391620} 13/ (184,745) 
55 Recommended change in revenue requirement for first four years 

(L52 + L53 + L54) $ (385,697) $ $ (385,697) $ 372,527 $ (758,224) 

56 Recommended change In revenue requirement for fifth year (L55 • L53) $ (325,595) $ $ (325,595) $ 432,629 $ (758,224) 

57 Revenue requirement Impact of Company proposed Grid Reliability and 
Resiliency (GRR) Rider $ 35,235 7/ $ 35,235 $ 35,235 $ 

58 Public Staff adjustment to remove GRR Rider (35,235) 81 (35,235) 
59 Revenue requirement impact of GRR Rider per Public Staff (L57 + L58) $ $ $ $ 35,235 

-App. 444-



Maness Late-Filed Exhibit

Docket No. E-7, Sub 1146

N.C. Retail Revenue Revenue
Expense/Rate Base Requirement Requirement

Amount (000s) Factor (000s)
PUBLIC STAFF:

1 Deferred costs - balance for amortization 470,652$                 
2 Amortization period 25                            
3 Annual amortization 18,882$                   [1] 0.9966903           18,944$               
4 Unamortized balance in rate base -$                         0.0897660           -                       
5 Total amount related to deferred costs 18,944                 
6 Run rate -$                         0.9966903           -                       
7 Legal costs -$                         0.9966903           -                       

8 Total revenue requirement 18,944$               

DEC:

1 Deferred costs - balance for amortization 566,755$                 
2 Amortization period 5                              
3 Annual amortization 113,351$                 0.9966903           113,727$             
4 Unamortized balance in rate base, net-of-tax 284,958$                 0.0897660           25,580                 
5 Total amount related to deferred costs 139,307               
6 Run rate 200,561$                 0.9966903           201,226               
7 Legal costs 1,435$                     0.9966903           1,439                   

8 Total revenue requirement 341,972$             

DIFFERENCE BETWEEN PUBLIC STAFF AND DEC:

Annual amortization (94,783)$              
Unamortized balance in rate base (25,580)                

Total amount related to deferred costs (120,363)              [2]

Run rate (201,226)              [2]

Legal costs (1,439)                  [2]

Total revenue requirement difference (323,028)$            

[1]  Includes an additive factor of $56,000.  In rebuttal, the Company increased its proposed amortization expense
       by this amount; however, the Public Staff did not reflect a corresponding decrement offset in its proposed adjustment
       at hearing, and does not recommend one in the proposed order.

[2]  Agrees with Boswell Third Supplemental and Stipulation Exhibit 1 (Corrected), Schedule 1, Column (c),
       Lines 38, 39, and 41.

DIFFERENCE BETWEEN PUBLIC STAFF AND DEC ON COAL ASH -

AFTER FILING OF BOSWELL CORRECTED THIRD SUPPLEMENTAL AND STIPULATION EXHIBIT 1 AND

REVISED MCMANEUS STIPULATION EXHIBIT 1 - UPDATED FOR POST-HEARING ISSUES

- Doc. Ex. 5376 -
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Public Staff

Junis Exhibit 17

Page 1 of 1

PLANT Allen Belews Creek Buck Cllffslde Dan River Marshall RIverbend W.S, Lee

DATE 1-Aug 16, 2013
2-Aug23, 2017

1-Aug 16,2013
2-Aug 23,2017

3-Dec 5,2017

1—Aug 16,2013

2—Sept 3,2014

3—Aug 23,2017

1-Aug 16, 2013

2-Aug 23, 2017

1-Aug 16,2013
2-Feb 20,2015

3-Feb8.2016

4-Feb 15, 2-17

5-Feb 24, 2017

1-Aug 16,2013

2-Aug 23,2017

1-May 24,2013

2-June 11,2013

3-Feb20,201S

Settlement fully
signed July 17,
2015

COURT 1—Mecklenburg
Superior 13-CVS-

14661

2—Wake Superior
i7-CVS-10341

1—Mecklenburg Superior 13-

CVS-14661

2—Wake Superior 17-CVS-10341
3—Fed MDNC17-CV-1097

1—Mecklenburg Superior
13-CVS-14661

2—Fed MDNC 14-CV-753

3—Wake Superior 17-CVS-

10341

1—Mecklenburg Superior 13-

CVS-14661

2—Wake Superior 17-CVS-
10341

1-Mecklenburg Superior 13-CVS-14661
2-Fed EDNC5:lS-CR-67

3-OAH 16-EHR-02477

4-Rockingham Superior 17-CVS-241

5-Rockingham Superior 17-CVS-298

1—Mecklenburg
Superior 13-CVS-

14661

2—Wake Superior

17-CVS-10341

1—Mecklenburg Superior

13-CVS-9352

2—Fed WDNC 13-CV-3S5

3—Fed EDNC 5;15-CR-68

14-13-HW

SCDHEC(nota
foimaicase)

PLAINTIFF 1-DEQw/SELC

Intervening

2—Amy Brown, et

al.

1—DENRw/SELC Intervening
2—Amy Brown, et al.
3—SELC

1—DEQw/SELC Intervening

2—Yadkin Rlverkeeperand
Waterkeeper Alllanee
3—Amy Brown, et al.

1—DEQw/ SELC Intervening
2—Amy Brown, et al.

1—DEQw/ SELC Intervening
2—USDOJ

3—DEQ (penalty)
4—Nigel and Donna Bulst
5—Michael Beck, et al.

1—DENRw/SELC
Intervening

2—Amy Brown, et
al.

1—DEQw/SELC
intervening
2—Catawba Riverkeeper

3—USDOJ

South Carolina

Dept of Health and
Environmental

Control

GROUNDS 1—unpermltted
seeps and 2L
groundwater
violations

2—civil tort class

action

1—unpermltted seeps and 2L
groundwater violations
2—civil tort dass action

3—unpermltted surface water
discharges and other NPDES
permit violations

1—unpermltted seeps and
2Lgroundwater violations
2—unpermltted surface
water discharges and

groundwater violations
3—tort class action

1—unpermltted seeps and 2L
groundwater violations
2—tort class action

1—unpermltted seeps and 2Lgroundwater
violations

2—failure to maintain stormwater pipes
and negligent discharges
3—unpermltted discharges from
stormwater pipes, etc.
4—civil tort

5—civil tort

1—unpermltted
seeps and
groundwater
violations

2—civil tort class

action

1—unpermltted seeps
and groundwater

violations

2—unpermltted surface
water discharges and
groundwater violations
3—unpermltted
engineered seep

unspecified

OUTCOME 1—ongoing

2—ongoing

1—ongoing

2—ongoing

3—ongoing

1—SELC claims dismissed

because of plan to use HB
630 beneflclatlon at Buck;

DEQ claim remains

2—settled because of DEC's

decision to use HB 630

beneflclatlon at Buck

3—ongoing

1—ongoing

2—ongoing

1—dismissed because CAMA requirements

satisfy the injunctlve relief sought
2—DEC pled guilty to four misdemeanors
3—penalty case settled with DEC to pay
DEQ$5.98 millionfor the spilland $16,250
for seeps.
4—ongoing

5—ongoing

1—ongoing

2—ongoing

1—dismissed because

CAMArequirements
would satisfy the
Injunctlve relief sought
2—dismissed following
result In 1

3—DECpled guilty to one
misdemeanor

DEC to excavate

and remove coal

ash, and to pay
DHECfor costs of

overseeing

settlement

Source: Duke Energy Carolines responses ofMarch 16,2017andDecember 14,2017to Public StaffCoal Ash Data Requests 1-4and22,pleadings andordersIntheeases, andsettlementagreements.

Note; DEPwas also named as a defendant In the federal criminal case against DEC'S Dan Riverand RIverbend stations.
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Generating 
Station 

Allen 

Belews Creek 

Buck 

Cliffside 

Dan River 

Marshall 

Riverbend 

WSLee 

Public Staff 
Junis Exhibit 21 

Page 1 of 1 

Groundwater Quality- Final Audit Reports 

Constituent(s) Observed to Exceed the 2L or the I MAC 
·standards One or More Times 

2016 Final Audit Report 2017 Final Audit Report 

Findings Findings. 

OLOI- Boron, iron, and manganese Boron and manganese 

OLOI- Chromium, cobalt, iron, 
and vanadium 

Sulfate and total dissolved solids (TDS) Boron, chloride, cobalt, iron, 

OLOI- Antimony, arsenic, boron, 
manganese, nitrate, pH, sulfate 

cadmium, chromium, cobalt, iron, 
and TDS 

manganese, nitrate, pH, TDS, and OLOI- Antimony, arsenic, 
vanadium beryllium, chromium, selenium, 

thallium, and vanadium 

OLOI- Chromium, iron, manganese, Boron, cobalt, iron, manganese, 
sulfate, and vanadium sulfate, and TDS 

OLOI- Antimony and vanadium 

OLOI- Chromium, iron, manganese, Antimony, arsenic, chromium, 
sulfate, and TDS iron, manganese, sulfate, and 

TDS 

OLOI- Chromium, iron, 
manganese, and pH 

Boron, chromium, iron, manganese, Manganese 
sulfate, and TDS 

Boron and sulfate Boron, cobalt, iron, and 

OLOI- Other constituents 
manganese 

OLOI- Chromium and vanadium 

OLOI- Sulfate and TDS Cobalt, iron, manganese, 

sulfate, and TDS 

OLOI- Antimony, chromium, and 

vanadium 

No findings No findings 

OLOI- Open Line of Inquiry 

>
D.. 
0 
0 
--1 
$ 
0 
ii: 
u.. 
0 

co .... 
0 
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Public Staff 
Junis Exhibit 22 

Page 1 of 1 
Seeps- Final Audit Reports 

Generating 2016 Final Audit Report 2017 Final Audit Report 

Station Findings Findings 

Allen 9 unauthorized seeps, point source, 9 unauthorized seeps 
containing CCR pollutants which discharge 

Outfalls, including these seeps, 
to waters of the state and 2 other areas of 

are proposed in the draft 
wetness (AOW) 

NPDES permit 

Belews 5 unauthorized seeps, point source, 7 unauthorized seeps 
Creek containing CCR pollutants which discharge 

Outfalls, including these seeps, 
to waters of the state and 1 0 other AOW 

are proposed in the pre-draft 
fact sheet for NPDES permit 

Buck 8 unauthorized seeps, point source, 7 seep outfalls are proposed in 
containing CCR pollutants which discharge the pre-draft fact sheet for 
to waters of the state and 9 other AOW NPDES permit 

Cliffside 15 unauthorized seeps, point source, 6 unauthorized seeps 
containing CCR pollutants which discharge 

Outfalls, including these seeps, 
to waters of the state and 20 other AOW 

are proposed in the draft 
NPDES permtt 

Dan River 11* unauthorized seeps, point source, No findings presented related to 
containing CCR pollutants which discharge seeps 
to waters of the state and 3 other AOW 

Marshall 2 unauthorized seeps, point source, No findings presented related to 
containing CCR pollutants which discharge seeps 
to waters of the state 

Riverbend 7 unauthorized seeps, point source, No findings presented related to 

containing CCR pollutants which discharge seeps 

to waters of the state and 15 other AOW 

WSLee No findings No findings or OLOis identified 

Open ttems and potential findings- 16 areas 
during the site visit 

of seepage, including toe drains, likely 

containing pollutants ,. 

*Duke Energy personnel indicated to the Audit Team that they considered 7 of the identified seeps 

to be an extension of seep S-1. 

OLOI- Open Line of Inquiry 

>
D.. 
0 
0 
.J 
<!: 
0 
lA. 
II. 
0 
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Duke Energy Carolinas
Ash Management ARO Cash Flows Summary
as of December 31, 2016
w/ inflation

Total Total Spend Spend Spend Total
Project (2015+) 1/1/15 ‐ 12/31/16 2015 2016 CF Forecast 2017

DEC
Operating

Allen 283,368,413$       32,663,754$              13,233,460$     19,430,295$     250,704,659$      13,105,043$    
Belews Creek 410,870,792         36,340,942               9,861,194        26,479,748       374,529,850       19,942,057     
Cliffside 265,070,155         47,220,531               25,869,494      21,351,036       217,849,624       27,762,045     
Marshall 395,806,013         31,372,013               13,212,194      18,159,819       364,434,000       24,212,004     

Total Operating Plants 1,355,115,374$    147,597,241$            62,176,342$     85,420,899$     1,207,518,133$   85,021,148$    

Retired
Buck 291,561,042$       19,857,022$              10,035,189$     9,821,833$       271,704,020$      40,225,081$    

Dan River 232,828,640         108,876,242             38,612,244      70,263,998       123,952,398       37,485,287     
Riverbend 419,062,052         126,071,625             39,667,308      86,404,316       292,990,428       102,765,409   
WS Lee (SC) 324,240,779         55,032,062               19,687,325      35,344,738       269,208,717       33,855,365     

Total Retired Plants 1,267,692,514$    309,836,951$            108,002,066$   201,834,885$   957,855,563$      214,331,142$  

Total Duke Energy Carolinas 2,622,807,887$    457,434,192$            170,178,409$   287,255,783$   2,165,373,695$   299,352,290$  

Kerin Exhibit 11 
Page 1 of 65
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What constitutes a fair rate of return on common equity 

is a conclusion of law that must be predicated on 

adequate factual findings. State ex rel. Util. Comm'n v. 

Public Staff, 322 N.C. 689, 693, 370 S.E.2d 567, 570 

(1988). In finding essential, ultimate facts, the 

Commission must consider and make its determination 

based upon all factors particularized in section 62-133, 

including "all other material facts of record" that will 

enable the Commission to determine what are 

reasonable and just rates. N.C.G.S. § 62-133; State ex 

rel. Util. Comm'n v. State, 239 N.C. 333, 344, 80 S.E.2d 

133, 141; accord State ex rel. Util.Comm'n v. Westco Tel. 

Co., 266 N.C. 450, 456, 146 S.E.2d 487, 491 (1966).  

 

CUCA I at 348 N.C. 462, 500 S.E.2d at 701.  
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. '". The Goals, Procedures and Theories of Public Utility Regulation 177 

the other. The first is the adjustment of a general revenue.level to the 
demands of a fair return. The second is the adjustment of' a rate 
schedule conforming to that level, so as to eliminate discriminl!ti9ns-
and unfairness from its.details. 15 · 

Rate Level. The first aspect of rate regulation, the determination of a 
utility's total revenue requirement, can be expressed as a formula: 

R = 0 + (V- D)r 
where: R is the total revenue required 

0 is the operating costs 
V is the.gross value of the tangible and intangible property 
D is the accrued depreciation of the tangible and 

reproducible property ' ' 
r is the allowed rate of return. 

The formula indicates that determining the total revenue required (gen
erally for a twelve:month period) involves three major steps. First, allowable 
operating costs must be ascertained. These include all types of operating 
expenses (wages, salaries, fuel, maintenance, advertising, research and char
it'!ble contributions) plus annual charges for depreciation and operating 
taxes. Operating costs represent !,he largest percentage of a utilitY's total 
revenue requirement. Many of these costs are determined by normal compet
i~ive .factors (wages, salaries, fuel· and maintenance) or by various levels of 
government (taxes). Others are determined by the individual firms (expendi· 
tures on advertising, research and development, and charitable contributions; 
purchases··fro.m affiliated subsidiaries) or by the regulatory commissions 
(annual depreciation rates). A public utility legally may spend any amount it 
chooses for such purposes, but a commission may not allow all expenditures 
made for rate-making,purposes. When an expenditure is disallowed, in effect, 
it is charged to a utility's stockholders rather .than to its customers. 16 

. 

Second, the net or depreciated value of the tangible and intangible 
property, 'or net investment in the property, of the enterprise must be deter
mined. This net value or investment (V - D) is referred to as the "rate base"; 
the process of determining its value as ·"valuation." Referring again. to legal 
phraseology, a public utility is entitled. to the opportunity to earn a "fair raie 
of-return" on this ·net value or investment; that is, on· the rate base. The 
determination of the rate base'has been the source of major controversies 
between public utilities and the commissions ever since the early days of 
regulation. · ., 

Tangible property represents the value of, or investment in, plant and 
equipment "used and useful" in providing a particular. utility's services. 
Methods of arriving at the value of a company's property differ. In recent 
years, with an increasing price level, utilities have argued in favor of repro-
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348 The Regulation of Public Utilities 

early railroad valuations, in the form of allowances for roadbed solid
ification. 150 

At the same time, it is difficult to explain the logic of deducting observed 
depreciation, however measured, from a reproduction cost or fair value rate 
base determined by general price indexes. Such a property valuation, as 
noted earlier, represents a purely imaginary figure. 

Other Elements of Value 

While the determination of the depreciated value of the tangible and 
reproducible property has occupied most of the courts'' commissions' and 
utilities' time, several other elements of value also have rece_ived attention 
-working capital allowances, property held for future use, land, intangibles 
and customer contributions. Each is. briefly discussed below. The issues 
surrounding construction work in progress are considered in the next section. 

Working Capital Allowance 

The question of working capital must be considered in every rate case 
and several important problems are raised in determining a suitable allow
ance. Working capital- the funds representing necessary investment in 
materials and supplies, and the cash required to meet current obligations and 
to maintain minimum bank balances- is included in the rate base so that 
investors are compensated for capital they have supplied to a utility. The 
amount required depends largely on a utility's purchasing and billing meth
ods, as well as its construction program. When purchases are made on credit, 
when deposits or payments are required in advance, when accruals are made 
for the payment of taxes in arl.vance of payment dates, or when customers pay 
for the service at the time it is used, working capital requirements may be 
small. When materials and s~'p;Jlies must be purchased long before use, when 
customers are billed monthly, quarterly, semiannually or even annually, or 
when the business is seasonal, such requirements may be large. 

The calculation of an electric utility's working capital allowance is 
illustrated in Table 8-2. The cash component may be determined in three 
basic ways: (1) A detailed lead/lag study, which measures the amount of time 
before expenses must be paid (expense lead) and compares it with the amount 
of time before revenues are received (revenue lag). (2) A formula approach 
(developed to avoid a costly lead/lag study in every case), which commonly 
uses one-eighth of a utility's annual operating and maintenance expenses, 
excluding fuel and purchased power. The factor of one-eighth equates to a 
forty-five-day time lag between the rendering of the service by a utility and 
payment by the customer. 151 (3) The balance sheet method, representing the 
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STATE OF NORTH CAROLINA 
UTILITIES COMMISSION 

RALEIGH 
 

DOCKET NO. E-22, SUB 479 
 
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 
 

In the Matter of 
Application of Virginia Electric and Power 
Company, d/b/a Dominion North Carolina 
Power, for Adjustment of Rates and Charges 
Applicable to Electric Utility Service in  
North Carolina  

)
)
)
)
)
 

 
ORDER GRANTING  
GENERAL RATE INCREASE 
 
 

HEARD: Wednesday, August 15, 2012, at 7:00 p.m., in Halifax County Historic 
Courthouse, District Courtroom, 10 North King Street, Halifax, North 
Carolina; 

 
 Wednesday, August 29, 2012, at 7:00 p.m., in Martin County Government 

Building, Williamston City Hall, Assembly Room, Second Floor, 102 E. 
Main Street, Williamston, North Carolina; 

 
Wednesday, September 5, 2012, at 7:00 p.m., in the Pasquotank County 
Courthouse B, 206 East Main Street, Elizabeth City, North Carolina; 

 
Thursday, September 6, 2012, at 7:00 p.m., Dare County Justice Center, 
Courtroom A, 962 Marshall C. Collins Drive, Manteo, North Carolina; and 

 
Tuesday, October 16, 2012, through Thursday, October 18, 2012, at 
9:00 a.m., Commission Hearing Room 2115, Dobbs Building, 430 North 
Salisbury Street, Raleigh, North Carolina 

 
BEFORE: Commissioner Bryan E. Beatty, Presiding; Chairman Edward S. 

Finley, Jr., and Commissioners William T. Culpepper, III, Susan W. 
Rabon, ToNola D. Brown-Bland, and Lucy T. Allen 

 
APPEARANCES: 
 
 For Dominion North Carolina Power: 
 

Joseph K. Reid, III, and Kristian M. Dahl, McGuire Woods, LLP, One 
James Center, 901 East Cary Street, Richmond, Virginia  23219 
 
James Y. Kerr, II, McGuire Woods, LLP, 434 Fayetteville Street, Suite 
2600, Raleigh, North Carolina 27601 
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Robert W. Kaylor, Law Office of Robert W. Kaylor, P.A., 3700 Glenwood 
Avenue, Suite 330, Raleigh, North Carolina 27612 
 

 For Carolina Industrial Group for Fair Utility Rates I: 
 

Ralph McDonald, Bailey and Dixon, L.L.P., Post Office Box 1351, Raleigh, 
North Carolina 27602 

 
 For Nucor Steel-Hertford: 
 

Damon E. Xenopoulos, Brickfield, Burchette, Ritts & Stone, P.C., 
1025 Thomas Jefferson Street, N.W., 8th Floor, West Tower, Washington, 
D.C. 20007  

 
Joseph W. Eason, Nelson, Mullins, Riley & Scarborough, LLP, 
4140 ParkLake Avenue, Suite 200, Post Office Box 30519, Raleigh, North 
Carolina 27622-0519 

 
 For the Using and Consuming Public: 
 

Gisele L. Rankin, Staff Attorney, William E. Grantmyre, Staff Attorney, 
Robert S. Gillam, Staff Attorney, Dianna W. Downey, Staff Attorney, and 
Timothy R. Dodge, Staff Attorney, Public Staff-North Carolina Utilities 
Commission, 4326 Mail Service Center, Raleigh, North Carolina 27699-
4326 

 
Margaret A. Force, Assistant Attorney General, North Carolina Department 
of Justice, Post Office Box 629, Raleigh, North Carolina 27602-0629, and 
Christopher J. Ayers, Poyner Spruill, LLP, 301 Fayetteville Street, Suite 
1900, Raleigh, North Carolina 27601 

 
BY THE COMMISSION: On February 29, 2012, Virginia Electric and Power 

Company, d/b/a Dominion North Carolina Power (DNCP or Company), gave notice 
pursuant to Commission Rule R1-17(a) of its intent to file a general rate case application. 
On March 30, 2012, DNCP filed its application requesting authority to adjust and increase 
its rates for retail electric service in North Carolina effective on April 30, 2012. DNCP 
requested authority to increase its rates and charges to produce an additional 
$63,665,000, which would be an increase in overall base revenues (including fuel and 
non-fuel base revenues) of approximately 19.11%. DNCP used a test period ending 
December 31, 2011, with estimates of changes to revenues, expenses, rate base, and 
cost of capital through June 30, 2012, as well as estimating investment in plant-in-service 
and annualized operating expenses for the Virginia City Hybrid Energy Center (VCHEC) 
through July 16, 2012, its scheduled commercial operations date. 

On March 30, 2012, DNCP filed the direct testimony and exhibits of Paul D. 
Koonce, President and Chief Operating Officer for DNCP; Robert B. McKinley, 
Vice President, Generation Construction, for DNCP; James P. Carney, Vice 
President Corporate Finance and Assistant Treasurer of DNCP; Robert B. Hevert, 
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61. DNCP’s Bear Garden Generating Station (Bear Garden or Station) began 
operating commercially on May 23, 2011. In supplemental testimony filed on August 17, 
2012, DNCP requested that it be allowed to defer, amortize, and recover certain 
previously incurred Bear Garden costs, including cost of capital, depreciation expense, 
and non-fuel operating expenses, net of purchased power cost savings, for the period 
June 1, 2011 through June 30, 2012. The Company further requested that amortization 
of such costs be added to its previously proposed test-period level of operating 
expenses. DNCP did not propose that the unamortized balance of the present Bear 
Garden costs be included in rate base. 
 

62. DNCP’s request for deferral, amortization, and prospective recovery of 
certain costs associated with Bear Garden was appropriately submitted as an exception to 
the general rule that “costs incurred in providing service are deemed to have been 
recovered through rates in effect at the time the service was rendered.” This proceeding is 
not the first time DNCP has sought recovery of these costs, as the Company did so in its 
2010 general rate case. In that case, DNCP entered into a Stipulation, approved by the 
Commission, which expressly provided that DNCP could seek recovery of Bear Garden 
costs in a future proceeding. The exclusion of Bear Garden costs from the cost of service 
established in the Company’s last general rate case, relatively speaking, had the effect of 
reducing the ROE granted by 55 basis points, which is material. Additionally, Bear Garden 
costs had a 41 basis point impact to the Company’s earnings, as reported in the 
Company’s quarterly surveillance report (ES-1 report), filed with the Commission for the 
12 months ended June 31, 2012. DNCP’s actual earnings during the period that the Bear 
Garden costs were incurred were substantially below the Company’s last approved 
jurisdictional return on common equity (ROE) of 10.7%. 

 
63. Since Bear Garden began commercial operations, it has significantly 

reduced the level of fuel costs billed to customers. As customers are substantively 
benefiting from Bear Garden having been placed in service, it is reasonable to require that 
they bear the costs incurred in providing those benefits. The nature of the costs for which 
DNCP seeks deferral are virtually identical to that for which the Commission has allowed 
deferral in the past. Approval of the Company’s request is consistent with Commission 
precedent, given the facts and circumstances of this case. 

 
64. DNCP has significant, ongoing capital expansion plans and large capital 

needs. Approval of the Company’s present proposal will have a favorable impact on its 
earnings and financial standing in general and, as such, will enhance the Company’s 
ability to access and obtain capital on more favorable terms, which will ultimately accrue to 
the benefit of the Company’s North Carolina retail ratepayers as well as to its investors. 

 
65. The issue before the Commission in this case is one of cost deferral, a 

recognized practice allowing recovery of unusual expenses arising from extraordinary 
circumstances and or events. Cost deferral, in appropriate circumstances, does not 
constitute impermissible retroactive ratemaking. Given the facts and circumstances in this 
case, DNCP’s failure to specifically request formal approval in a more timely manner does 
not warrant denial of its request. However, as nothing prohibited DNCP from requesting 
formal Commission approval for deferral accounting at an earlier time, it would have been 
far more appropriate for the Company to have done so. Therefore, in planning for and 
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The Attorney General and City of Durham contend that 

twenty-three of the Commission's thirty-one findings of 

fact actually are "mere conclusions." For example, 

Finding of Fact No. 6, which appellants seem to find 

particularly objectionable, states that "[t]he decisions 

made by Duke Power Company to construct and 

complete Catawba Unit 1 were reasonable, prudent, and 

made in good faith." Appellants are correct in asserting 

that this statement is a conclusion of law rather than a 

finding of fact. Findings of fact are statements of what 

happened in space and time. These facts, when 

considered together, provide the basis for concluding, as 

the Commission did here, whether an action or decision 

was reasonable or prudent. 

 

State ex rel. Utilities Com. v. Eddleman, 320 N.C. 344, 351, 358 S.E.2d 

339, 345-346 (1987) 
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However, "it is well established that facts found under 

misapprehension of the law will be set aside on the 

theory that the evidence should be considered in its true 

legal light." 42 East, LLC v. D.R. Horton, Inc., 218 N.C. 

App. 503, 518, 722 S.E.2d 1, 11 (2012) (citation and 

internal quotation marks omitted). Further, conclusions 

of law which are mischaracterized as findings of fact will 

be treated on review as conclusions of law. See, 

e.g., Wiseman Mortuary, Inc. v. Burrell, 185 N.C. App. 

693, 697, 649 S.E.2d 439, 442 (2007); see also In re 

Everette, 133 N.C. App. 84, 85, 514 S.E.2d 523, 525 

(1999) ("As a general rule . . . any determination 

requiring the exercise of judgment, or the application of 

legal principles, is more properly classified as 

a conclusion of law."). A trial court's conclusions of law 

are reviewed de novo, as are any questions of statutory 

interpretation. See, e.g., Dare Cnty Bd. of Educ. v. 

Sakaria, 127 N.C. App. 585, 588, 492 S.E.2d 369, 371 

(1997). 

 

Rutherford Elec. Mbrshp. Corp. v. Time Warner Entertainment – 

Advance / Newhouse P'ship, 240 N.C. App. 199, 771 S.E.2d 768 (2015).   
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In the present case, as previously summarized, 

appellant presented substantial evidence as to her 

actual expenses of operation and projected future 

expenses of operation, as well as the necessity of repairs 

to the water tank and the estimated cost thereof. 

Although no evidence of the original cost of the system 

or accumulated depreciation of original cost previously 

recovered was available to her, she presented evidence 

of her cost of acquisition of the entire property upon 

which the facilities are located and estimates of 

replacement costs of the facilities. The Commission 

based its denial of appellant's application to abandon 

service upon its Finding of Fact 11: 

11. The financial evidence offered by 

applicant fails to show that there is no 

reasonable probability of her realizing 

sufficient revenues from the utility services 

to meet her utility expenses. 

The Commission repeated virtually the same 

language in its third Conclusion of Law: 

3. The Applicant has failed to show that there is no 

reasonable probability of her realizing sufficient 

revenue to meet the expenses of the operation of the 

public utility water and sewer systems. . . . 

Though denominated a finding of fact by the 

Commission, the statement contained in Finding of Fact 

11 is in reality a conclusion of law in that it applies 

principles of law, rather than a determination of facts 

from the appellant's evidence, to resolve the issue. In 

order to review this legal conclusion, we must determine 

whether facts otherwise found by the Commission are 

sufficient to support its legal determination that 

appellant's evidence did not establish her entitlement to 

abandon service. See Jones v. Andy Griffith Products, 
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Inc., 35 N.C. App. 170, 241 S.E. 2d 140, disc. rev. 

denied, 295 N.C. 90, 244 S.E. 2d 258 (1978). 

 

State ex rel. Utilities Com. v. Mackie, 79 N.C. App. 19, 338 S.E.2d 888 

(1986). 
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March 22, 2018 

VIA ELECTRONIC FILING 

M. Lynn Jarvis, Chief Clerk 
North Carolina Utilities Commission 
Dobbs Building 
430 North Salisbury Street 
Raleigh, North Carolina 27603 

Re: Application by Duke Energy Carolinas, LLC for Adjustment of Rates and 
Charges Applicable to Electric Utility Service in North Carolina 
Docket No. E-7, Sub 1146 

Dear Ms. Jarvis: 

Attached for filing in the above-referenced proceeding and at the request of 
Chairman Finley, please find Duke Energy Carolinas, LLC’s (“DEC” or the “Company”) 
Revised Kerin Exhibit 11 reflecting the NC jurisdictional allocation of the CCR AROs.  For 
purposes of this request, the Company has applied the Allocation Factor – Peak Demand 
at Generation Level to total ARO cash flows, both CAMA-related and non-CAMA related, 
for each DEC plant.  The CAMA-related portion of costs have not been separately 
identified.  Since the CAMA-related costs have not been separately identified, it also 
includes a comparison to witness McManeus’ CAMA-related costs. 

Please do not hesitate to contact me should you have any questions.  Thank you for 
your assistance with this matter. 

Very truly yours, 

/s/Mary Lynne Grigg  

MLG:kjg 

Enclosures 

McGuireWoods LLP 
434 Fayetteville Street 

Suite 2600 
PO Box 27507 (27611) 

Raleigh, NC 27601 
Phone: 919.755.6600 

Fax: 919.755.6699 
www.mcguirewoods.com 

 
Mary Lynne Grigg 

Direct: 919.755.6573 
                            

  
 
 
 
 
 
 
 
 

 
mgrigg@mcguirewoods.com McGUIREWCDDS 
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Duke Energy Carolinas

Ash Management ARO Cash Flows Summary

as of December 31, 2016

w/ inflation

Total Total Spend Spend Spend Total

DEC ‐ Total System Project (2015+) 1/1/15 ‐ 12/31/16 2015 2016 CF Forecast 2017 2018 2019 2020 2021 2022 2023 2024 2025 2026 2027

Operating

Allen 283,368,413$              32,663,754$               13,233,460$           19,430,295$            250,704,659$             13,105,043$            12,053,553$            5,275,730$            5,313,498$           38,819,927$         32,408,258$           23,892,118$           22,983,156$         18,323,039$           17,148,282$        9,586,768$          

Belews Creek 410,870,792                36,340,942                 9,861,194               26,479,748              374,529,850               19,942,057              18,654,570              11,369,459            11,543,025           11,679,458            51,944,490             44,719,108             42,028,813            34,910,411             33,602,452           22,111,974          

Cliffside 265,070,155                47,220,531                 25,869,494             21,351,036              217,849,624               27,762,045              25,920,397              7,819,587              14,458,233           12,940,928            14,323,105             19,079,622             14,899,581            17,246,637             12,855,295           12,701,031          

Marshall 395,806,013                31,372,013                 13,212,194             18,159,819              364,434,000               24,212,004              17,697,455              5,898,237              5,928,160             55,464,481            46,938,350             38,545,166             37,500,019            28,933,385             27,638,905           13,126,124          

Total Operating Plants 1,355,115,374$           147,597,241$             62,176,342$           85,420,899$            1,207,518,133$         85,021,148$            74,325,974$            30,363,013$         37,242,916$        118,904,794$       145,614,203$        126,236,014$        117,411,569$       99,413,472$           91,244,934$        57,525,897$       

Retired

Buck 291,561,042$              19,857,022$               10,035,189$           9,821,833$              271,704,020$             40,225,081$            89,813,164$            20,062,269$         9,412,882$           9,533,453$            6,757,651$             6,933,350$             6,162,267$            6,322,486$             6,486,871$           6,655,529$          

Dan River 232,828,640                108,876,242               38,612,244             70,263,998              123,952,398               37,485,287              30,953,401              32,811,367            10,719,318           2,893,834              207,927                   213,333                   218,879                  224,570                   230,409                 236,400                

Riverbend 419,062,052                126,071,625               39,667,308             86,404,316              292,990,428               102,765,409            104,618,751            65,287,773            9,166,087             5,068,422              139,179                   142,797                   146,510                  150,319                   154,228                 158,238                

WS Lee (SC) 324,240,779                55,032,062                 19,687,325             35,344,738              269,208,717               33,855,365              50,160,558              63,066,933            51,704,987           30,881,386            22,538,870             6,469,059               253,270                  259,855                   266,611                 273,543                

Total Retired Plants 1,267,692,514$           309,836,951$             108,002,066$        201,834,885$         957,855,563$             214,331,142$         275,545,874$         181,228,342$       81,003,275$        48,377,094$         29,643,626$           13,758,538$           6,780,926$            6,957,230$             7,138,118$           7,323,709$          

Total Duke Energy Carolinas 2,622,807,887$           457,434,192$             170,178,409$        287,255,783$         2,165,373,695$         299,352,290$         349,871,849$         211,591,355$       118,246,191$      167,281,889$       175,257,830$        139,994,553$        124,192,495$       106,370,702$        98,383,052$        64,849,606$       

Factor ‐  Peak Demand at Generation Level (Note 1) 69.4869% 68.3768% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068%

DEC ‐ NC Retail

Operating

Allen 9,195,521$             13,285,814$            8,781,269$              8,076,699$              3,535,097$            3,560,404$           26,011,987$         21,715,733$           16,009,341$           15,400,275$         12,277,680$           11,490,514$        6,423,786$          

Belews Creek 6,852,238               18,106,004              13,362,532              12,499,828              7,618,310              7,734,611             7,826,030              34,806,335             29,964,839             28,162,158            23,392,346             22,515,924           14,816,524          

Cliffside 17,975,910             14,599,156              18,602,455              17,368,426              5,239,654              9,687,998             8,671,300              9,597,453               12,784,642             9,983,731              11,556,418             8,613,920             8,510,553            

Marshall 9,180,744               12,417,103              16,223,686              11,858,497              3,952,220              3,972,270             37,164,968            31,451,882             25,827,878             25,127,559            19,387,332             18,519,943           8,795,394            

Total Operating Plants 43,204,413$           58,408,077$            56,969,942$            49,803,449$            20,345,280$         24,955,283$        79,674,285$         97,571,403$           84,586,701$           78,673,723$         66,613,776$           61,140,301$        38,546,257$       

Retired

Buck 6,973,142$             6,715,855$              26,953,535$            60,180,918$            13,443,083$         6,307,270$           6,388,061$            4,528,085$             4,645,815$             4,129,137$            4,236,495$             4,346,644$           4,459,656$          

Dan River 26,830,452             48,044,273              25,117,688              20,740,880              21,985,843            7,182,671             1,939,065              139,325                   142,947                   146,664                  150,477                   154,390                 158,404                

Riverbend 27,563,583             59,080,507              68,859,801              70,101,667              43,747,241            6,141,901             3,396,187              93,259                     95,684                     98,172                    100,724                   103,343                 106,030                

WS Lee (SC) 13,680,112             24,167,601              22,685,393              33,610,980              42,259,127            34,645,852           20,692,625            15,102,574             4,334,708               169,708                  174,120                   178,647                 183,292                

Total Retired Plants 75,047,288$           138,008,236$         143,616,417$         184,634,444$         121,435,294$       54,277,694$        32,415,938$         19,863,242$           9,219,155$             4,543,681$            4,661,817$             4,783,024$           4,907,382$          

Total Duke Energy Carolinas 118,251,701$        196,416,313$         200,586,360$         234,437,894$         141,780,574$       79,232,977$        112,090,223$       117,434,645$        93,805,855$           83,217,404$         71,275,593$           65,923,324$        43,453,639$       

McManeus Exhibits ‐ NC‐1800

Total Spend Excluding NC CAMA Only Costs 163,905,963$        270,104,362$         269,237,450$         ‐$                          ‐$                        ‐$                       ‐$                        ‐$                         ‐$                         ‐$                        ‐$                         ‐$                       ‐$                      

Factor ‐  Demand at Generation Level (Factor 1) 69.4869% 68.3768% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068%

NC Retail Spend Excluding NC CAMA Only Costs 113,893,173$        184,688,719$         180,407,372$         ‐$                          ‐$                        ‐$                       ‐$                        ‐$                         ‐$                         ‐$                        ‐$                         ‐$                       ‐$                      

NC CAMA Only Costs 6,272,446$             17,151,422$            30,114,840$            ‐$                          ‐$                        ‐$                       ‐$                        ‐$                         ‐$                         ‐$                        ‐$                         ‐$                       ‐$                      

Factor ‐  Demand at Generation Level (Factor 1) ‐ NC State Only 93.1688% 92.8075% 92.7405% 92.7405% 92.7405% 92.7405% 92.7405% 92.7405% 92.7405% 92.7405% 92.7405% 92.7405% 92.7405%

NC Retail CAMA Only Costs 5,843,962$             15,917,806$            27,928,659$            ‐$                          ‐$                        ‐$                       ‐$                        ‐$                         ‐$                         ‐$                        ‐$                         ‐$                       ‐$                      

NC Retail Only Spend 119,737,135$        200,606,525$         208,336,031$         ‐$                          ‐$                        ‐$                       ‐$                        ‐$                         ‐$                         ‐$                        ‐$                         ‐$                       ‐$                      

Variance to Mcmaneus Exhibits (1,485,434)$            (4,190,212)$             (7,749,672)$             ‐$                          ‐$                        ‐$                       ‐$                        ‐$                         ‐$                         ‐$                        ‐$                         ‐$                       ‐$                      

Note 1: for purposes of this request the Company has applied the Allocation 

Factor ‐ Peak Demand at Generation Level to total ARO cash flows, both 

CAMA‐related and non‐CAMA related, for each Duke Energy Carolinas plant. 

The CAMA related portion of costs have not been separately identified.

DEC Revised Kerin Exhibit 11 
Docket No. E-7, Sub 1146- Doc. Ex. 3642 -
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Duke Energy Carolinas

Ash Management ARO Cash Flows Summary

as of December 31, 2016

w/ inflation

DEC ‐ Total System

Operating

Allen

Belews Creek

Cliffside

Marshall

Total Operating Plants

Retired

Buck

Dan River

Riverbend

WS Lee (SC)

Total Retired Plants

Total Duke Energy Carolinas

Factor ‐  Peak Demand at Generation Level (Note 1)

DEC ‐ NC Retail

Operating

Allen

Belews Creek

Cliffside

Marshall

Total Operating Plants

Retired

Buck

Dan River

Riverbend

WS Lee (SC)

Total Retired Plants

Total Duke Energy Carolinas

McManeus Exhibits ‐ NC‐1800

Total Spend Excluding NC CAMA Only Costs

Factor ‐  Demand at Generation Level (Factor 1)

NC Retail Spend Excluding NC CAMA Only Costs

NC CAMA Only Costs

Factor ‐  Demand at Generation Level (Factor 1) ‐ NC Sta

NC Retail CAMA Only Costs

NC Retail Only Spend

Variance to Mcmaneus Exhibits

Note 1: for purposes of this request the Company has ap

Factor ‐ Peak Demand at Generation Level to total ARO c

CAMA‐related and non‐CAMA related, for each Duke Ene

The CAMA related portion of costs have not been separa

2028 2029 2030 2031 2032 2033 2034 2035 2036 2037 2038 2039 2040 2041 2042 2043 2044 2045 2046

1,210,465$         1,226,292$       1,256,950$           1,288,373$        1,320,583$         1,353,597$       1,387,437$       1,422,123$       1,457,676$       1,494,118$       1,531,471$       1,569,758$       1,609,002$       1,649,227$       1,690,458$       1,732,719$       1,776,037$       1,820,438$       1,865,949$      

1,232,036            1,248,145           16,257,719           1,463,003            1,499,578            1,537,067           1,575,494         1,614,881           1,655,253           1,696,635           1,739,051           1,782,527           1,827,090           1,872,767           1,919,586           1,967,576           2,016,766           2,067,185           2,118,864          

913,888                925,838              948,984                 972,709               997,026                1,021,952           1,047,501         1,073,688           1,100,531           1,128,044           1,156,245           1,185,151           1,214,780           1,245,149           1,276,278           1,308,185           1,340,890           1,374,412           1,408,772          

1,487,115            1,506,560           1,544,224             1,582,829            1,622,400            1,662,960           1,704,534         1,747,147           1,790,826           1,835,597           1,881,487           1,928,524           1,976,737           2,026,155           2,076,809           2,128,729           2,181,948           2,236,496           2,292,409          

4,843,503$         4,906,836$       20,007,877$        5,306,914$        5,439,587$         5,575,577$       5,714,966$       5,857,840$       6,004,286$       6,154,394$       6,308,253$       6,465,960$       6,627,609$       6,793,299$       6,963,131$       7,137,210$       7,315,640$       7,498,531$       7,685,994$      

6,891,903$         7,513,266$       7,701,098$           7,893,626$        8,910,734$         715,164$            733,043$           751,369$            770,153$            789,407$            809,142$            829,371$            850,105$            871,357$            893,141$            915,470$            938,357$            961,816$            985,861$           

242,546                245,717              251,860                 258,157               264,611                271,226              278,007             284,957              292,081              299,383              306,867              314,539              322,403              330,463              338,724              347,192              355,872              364,769              373,888             

162,352                164,475              168,587                 172,801               177,121                181,549              186,088             190,740              195,509              200,396              205,406              210,541              215,805              221,200              226,730              232,398              238,208              244,164              250,268             

280,655                284,325              291,433                 298,719               306,186                313,841              321,687             329,729              337,973              346,422              355,082              363,960              373,058              382,385              391,945              401,743              411,787              422,081              432,633             

7,577,456$         8,207,783$       8,412,978$           8,623,302$        9,658,652$         1,481,780$       1,518,825$       1,556,795$       1,595,715$       1,635,608$       1,676,498$       1,718,411$       1,761,371$       1,805,405$       1,850,540$       1,896,804$       1,944,224$       1,992,830$       2,042,650$      

12,420,959$       13,114,619$     28,420,855$         13,930,216$      15,098,239$       7,057,357$       7,233,791$       7,414,636$       7,600,002$       7,790,002$       7,984,752$       8,184,370$       8,388,980$       8,598,704$       8,813,672$       9,034,014$       9,259,864$       9,491,360$       9,728,644$      

67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068%

811,093$              821,699$            842,242$              863,298$             884,880$              907,002$            929,677$           952,919$            976,742$            1,001,161$       1,026,190$       1,051,844$       1,078,140$       1,105,094$       1,132,721$       1,161,039$       1,190,065$       1,219,817$       1,250,312$      

825,547                836,342              10,893,776           980,311               1,004,819            1,029,939           1,055,688         1,082,080           1,109,132           1,136,860           1,165,282           1,194,414           1,224,274           1,254,881           1,286,253           1,318,410           1,351,370           1,385,154           1,419,783          

612,367                620,374              635,884                 651,781               668,075                684,777              701,897             719,444              737,430              755,866              774,763              794,132              813,985              834,335              855,193              876,573              898,487              920,949              943,973             

996,468                1,009,497           1,034,735             1,060,603            1,087,118            1,114,296           1,142,154         1,170,707           1,199,975           1,229,974           1,260,724           1,292,242           1,324,548           1,357,662           1,391,603           1,426,393           1,462,053           1,498,604           1,536,070          

3,245,476$          3,287,913$       13,406,636$        3,555,993$        3,644,893$          3,736,015$       3,829,415$       3,925,151$       4,023,280$       4,123,862$       4,226,958$       4,332,632$       4,440,948$       4,551,972$       4,665,771$       4,782,415$       4,901,975$       5,024,525$       5,150,138$      

4,618,043$         5,034,399$       5,160,259$           5,289,265$        5,970,797$         479,208$            491,188$           503,468$            516,055$            528,956$            542,180$            555,735$            569,628$            583,869$            598,465$            613,427$            628,763$            644,482$            660,594$           

162,522                164,647              168,764                 172,983               177,307                181,740              186,283             190,940              195,714              200,607              205,622              210,763              216,032              221,432              226,968              232,642              238,459              244,420              250,530             

108,787                110,209              112,964                 115,789               118,683                121,650              124,692             127,809              131,004              134,279              137,636              141,077              144,604              148,219              151,925              155,723              159,616              163,606              167,696             

188,058                190,517              195,280                 200,162               205,166                210,295              215,552             220,941              226,465              232,126              237,929              243,878              249,975              256,224              262,629              269,195              275,925              282,823              289,894             

5,077,410$         5,499,772$       5,637,266$           5,778,198$        6,471,953$         992,893$            1,017,716$       1,043,159$       1,069,237$       1,095,968$       1,123,368$       1,151,452$       1,180,238$       1,209,744$       1,239,988$       1,270,987$       1,302,762$       1,335,331$       1,368,714$      

8,322,886$         8,787,685$       19,043,902$        9,334,191$        10,116,846$       4,728,908$       4,847,131$       4,968,309$       5,092,517$       5,219,830$       5,350,326$       5,484,084$       5,621,186$       5,761,716$       5,905,758$       6,053,402$       6,204,738$       6,359,856$       6,518,852$      

‐$                      ‐$                    ‐$                       ‐$                     ‐$                      ‐$                    ‐$                   ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                   

67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068%

‐$                      ‐$                    ‐$                       ‐$                     ‐$                      ‐$                    ‐$                   ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                   

‐$                      ‐$                    ‐$                       ‐$                     ‐$                      ‐$                    ‐$                   ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                   

92.7405% 92.7405% 92.7405% 92.7405% 92.7405% 92.7405% 92.7405% 92.7405% 92.7405% 92.7405% 92.7405% 92.7405% 92.7405% 92.7405% 92.7405% 92.7405% 92.7405% 92.7405% 92.7405%

‐$                      ‐$                    ‐$                       ‐$                     ‐$                      ‐$                    ‐$                   ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                   

‐$                      ‐$                    ‐$                       ‐$                     ‐$                      ‐$                    ‐$                   ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                   

‐$                      ‐$                    ‐$                       ‐$                     ‐$                      ‐$                    ‐$                   ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                   
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Duke Energy Carolinas

Ash Management ARO Cash Flows Summary

as of December 31, 2016

w/ inflation

DEC ‐ Total System

Operating

Allen

Belews Creek

Cliffside

Marshall

Total Operating Plants

Retired

Buck

Dan River

Riverbend

WS Lee (SC)

Total Retired Plants

Total Duke Energy Carolinas

Factor ‐  Peak Demand at Generation Level (Note 1)

DEC ‐ NC Retail

Operating

Allen

Belews Creek

Cliffside

Marshall

Total Operating Plants

Retired

Buck

Dan River

Riverbend

WS Lee (SC)

Total Retired Plants

Total Duke Energy Carolinas

McManeus Exhibits ‐ NC‐1800

Total Spend Excluding NC CAMA Only Costs

Factor ‐  Demand at Generation Level (Factor 1)

NC Retail Spend Excluding NC CAMA Only Costs

NC CAMA Only Costs

Factor ‐  Demand at Generation Level (Factor 1) ‐ NC Sta

NC Retail CAMA Only Costs

NC Retail Only Spend

Variance to Mcmaneus Exhibits

Note 1: for purposes of this request the Company has ap

Factor ‐ Peak Demand at Generation Level to total ARO c

CAMA‐related and non‐CAMA related, for each Duke Ene

The CAMA related portion of costs have not been separa

2047 2048 2049 2050 2051 2052 2053 2054 2055 2056 2057

1,912,598$       1,960,412$       2,009,423$       2,059,658$        2,111,150$        2,163,929$       2,076,629$       2,128,545$       2,181,758$       2,236,302$       2,292,210$        

2,171,836           2,226,132           2,062,866           2,114,438            2,167,299            2,221,481           2,277,018           2,333,944           2,392,292           2,452,100           2,513,402           

1,443,992           1,480,091           1,517,094           1,555,021            1,352,373            1,386,182           1,420,837           1,456,358           1,492,767           1,530,086           1,568,338           

2,236,212           2,292,117           2,349,420           2,408,155            2,468,359            2,530,068           2,483,463           2,545,549           2,609,188           2,674,418           2,741,278           

7,764,637$       7,958,753$       7,938,803$       8,137,273$        8,099,181$        8,301,661$       8,257,947$       8,464,396$       8,676,006$       8,892,906$       9,115,229$        

1,010,507$       1,035,770$       1,061,664$       1,088,206$        1,115,411$        1,143,296$       1,171,879$       1,201,176$       1,231,205$       1,261,985$       1,293,535$        

383,235              392,816              402,637              412,703               423,020               ‐                      ‐                      ‐                      ‐                      ‐                      ‐                       

256,524              262,937              269,511              276,249               283,155               ‐                      ‐                      ‐                      ‐                      ‐                      ‐                       

443,449              454,536              465,899              477,546               489,485               501,722              ‐                      ‐                      ‐                      ‐                      ‐                       

2,093,717$       2,146,059$       2,199,711$       2,254,704$        2,311,071$        1,645,019$       1,171,879$       1,201,176$       1,231,205$       1,261,985$       1,293,535$        

9,858,353$       10,104,812$     10,138,513$     10,391,976$      10,410,252$      9,946,679$       9,429,826$       9,665,572$       9,907,211$       10,154,891$     10,408,764$      

67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068%

1,281,570$       1,313,609$       1,346,450$       1,380,111$        1,414,614$        1,449,979$       1,391,482$       1,426,269$       1,461,926$       1,498,474$       1,535,936$        

1,455,278           1,491,659           1,382,260           1,416,817            1,452,237            1,488,543           1,525,757           1,563,901           1,602,998           1,643,073           1,684,150           

967,572              991,762              1,016,556           1,041,970            906,182               928,836              952,057              975,859              1,000,255           1,025,262           1,050,893           

1,498,414           1,535,874           1,574,271           1,613,628            1,653,968            1,695,317           1,664,089           1,705,691           1,748,333           1,792,042           1,836,843           

5,202,834$       5,332,905$       5,319,537$       5,452,525$        5,427,001$        5,562,676$       5,533,385$       5,671,720$       5,813,513$       5,958,851$       6,107,822$        

677,109$            694,036$            711,387$            729,172$             747,401$             766,086$            785,238$            804,869$            824,991$            845,616$            866,756$             

256,794              263,214              269,794              276,539               283,452               ‐                      ‐                      ‐                      ‐                      ‐                      ‐                       

171,889              176,186              180,591              185,105               189,733               ‐                      ‐                      ‐                      ‐                      ‐                      ‐                       

297,141              304,570              312,184              319,989               327,988               336,188              ‐                      ‐                      ‐                      ‐                      ‐                       

1,402,932$       1,438,006$       1,473,956$       1,510,805$        1,548,575$        1,102,274$       785,238$            804,869$            824,991$            845,616$            866,756$             

6,605,766$       6,770,910$       6,793,492$       6,963,330$        6,975,576$        6,664,950$       6,318,624$       6,476,589$       6,638,504$       6,804,467$       6,974,578$        

‐$                    ‐$                    ‐$                    ‐$                     ‐$                     ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                     

67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068% 67.0068%

‐$                    ‐$                    ‐$                    ‐$                     ‐$                     ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                     

‐$                    ‐$                    ‐$                    ‐$                     ‐$                     ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                     

92.7405% 92.7405% 92.7405% 92.7405% 92.7405% 92.7405% 92.7405% 92.7405% 92.7405% 92.7405% 92.7405%

‐$                    ‐$                    ‐$                    ‐$                     ‐$                     ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                     

‐$                    ‐$                    ‐$                    ‐$                     ‐$                     ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                     

‐$                    ‐$                    ‐$                    ‐$                     ‐$                     ‐$                    ‐$                    ‐$                    ‐$                    ‐$                    ‐$                     
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Duke Energy Carolinas

Ash Management ARO Cash Flows Summary

Detail Tab Footnotes

as of December 31, 2016

Note: Certain types of actual amounts may not be in the same categories as forecasted amounts 

a.  Contingency estimate covers discrete items.  

b. Coal Combustion Products (CCP) Basin Support Projects estimate reflects CCR related support projects affecting the timing or method of closure (ex. Dam stability projects)

c. CCP Oversight & LRP ‐ Coal Combusiton Products Oversight & Long Range Plan

d. CCP Inspections and Maintenance ‐ Coal Combustion Products Inspections and Maintenance

e. CCP Engineering ‐ Coal Combustion Products Engineering 

f. EHS ‐ Environmental, Health and Safety: estimate includes well installation, well sampling (goundwater monitoring), bottled water and permanent water supplies

g. Post‐Closure Maintenance ‐ 30 years of required costs post‐closure

h. Previous Landfill ARO Cash Flows ‐ estimated cash flows for landfill AROs initially recorded before CAMA and CCR (not included in Cost of Removal depreciation rates)

i.  Inflation Impacts ‐ compounded inflation impacts
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Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ Allen

As of 12/31/2016

Actual Actual Forecast Forecast Forecast Forecast Forecast Forecast Forecast

Item Total FN 2015 2016 2017 2018 2019 2020 2021 2022 2023

Mobilization and Site Preparation 1,067,496$              ‐$                     ‐$                  ‐$                  ‐$                  ‐$               ‐$               747,247$         320,249$         ‐$                 

Site Infrastructure 1,538,907                ‐                        ‐                    ‐                    ‐                    ‐                  ‐                  1,077,235 307,781 ‐                   

Water Treatment & Management 24,119,435              8,495                   14,640             ‐                    ‐                    ‐                  ‐                  7,228,890 4,819,260 2,409,630

Ash Processing 50,825,601              ‐                        ‐                    ‐                    ‐                    ‐                  ‐                  10,165,120 10,165,120 10,165,120

Construct Landfill & Cap‐In‐Place ‐                            ‐                        ‐                    ‐                    ‐                    ‐                  ‐                  ‐                    ‐                    ‐                   

Site Restoration, Demobilization, Closing 5,552,274                ‐                        ‐                    ‐                    ‐                    ‐                  ‐                  ‐                    ‐                    ‐                   

Engineering Closure Plans 14,813,745              526,425               747,923           ‐                    ‐                    ‐                  ‐                  4,061,819 2,707,879 1,353,940

Duke Cost 15,536,436              1,068,379            1,389,211        ‐                    ‐                    ‐                  ‐                  2,617,230 2,617,230 2,617,230

Site Maintenance Landfill, etc. ‐                            ‐                        ‐                    ‐                    ‐                    ‐                  ‐                  ‐                    ‐                    ‐                   

Contingency 12,461,119              a ‐                        ‐                    ‐                    ‐                    ‐                  ‐                  3,738,336        2,492,224        2,492,224       

Basin Closure 125,915,013$          1,603,299$         2,151,774$     ‐$                  ‐$                  ‐$               ‐$               29,635,877$   23,429,744$   19,038,144$  

CCP Basin Support Projects 13,711,015              b 1,689,563            10,830,094     1,191,359        ‐                    ‐                  ‐                  ‐                    ‐                    ‐                   

CCP Oversight & LRP 4,400,609                c 2,207,939            433,905           159,888           159,888           159,888         159,888         159,888           159,888           159,888          

CCP Inspections and Maintenance 8,217,721                d ‐                        ‐                    952,904           951,600           648,135         708,135         708,135           708,135           708,135          

CCP Engineering 966,769                    e ‐                        ‐                    333,369           333,368           200,021         100,011         ‐                    ‐                    ‐                   

EHS 45,466,947              f 7,732,659            6,014,522        10,147,889     10,027,889     3,890,995     3,845,733     3,807,259        ‐                    ‐                   

Post‐Closure Maintenance 24,986,023              g ‐                        ‐                    ‐                    ‐                    ‐                  ‐                  ‐                    ‐                    ‐                   

Previous Landfill ARO Cash Flows 5,186,046                h ‐                    ‐                    ‐                  ‐                  ‐                    3,484,746        56,710            

Inflation Impacts 54,518,269              i ‐                        ‐                    319,635           580,808           376,690         499,731         4,508,768        4,625,745        3,929,241       

Total Allen 283,368,413$         13,233,460$       19,430,295$   13,105,043$   12,053,553$   5,275,730$   5,313,498$   38,819,927$   32,408,258$   23,892,118$  

FN ‐ Please see Footnotes on Page 4 for further 

explanations
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Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ Allen

As of 12/31/2016

Item

Mobilization and Site Preparation

Site Infrastructure

Water Treatment & Management

Ash Processing

Construct Landfill & Cap‐In‐Place

Site Restoration, Demobilization, Closing

Engineering Closure Plans

Duke Cost

Site Maintenance Landfill, etc.

Contingency

Basin Closure

CCP Basin Support Projects

CCP Oversight & LRP

CCP Inspections and Maintenance

CCP Engineering

EHS

Post‐Closure Maintenance

Previous Landfill ARO Cash Flows

Inflation Impacts

Total Allen

FN ‐ Please see Footnotes on Page 4 for further 

explanations

Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast

2024 2025 2026 2027 2028 2029 2030 2031 2032 2033 2034

‐$                  ‐$                  ‐$                  ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$              

‐                    ‐                    ‐                    153,891 ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

2,409,630 2,409,630 2,409,630 2,409,630 ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

10,165,120 5,082,560 5,082,560 ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                    ‐                    ‐                    ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                    2,220,910 2,220,910 1,110,455 ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

1,353,940 1,353,940 1,353,940 1,353,940 ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

2,617,230 1,305,694 651,386 652,847 ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                    ‐                    ‐                    ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

1,246,112        1,246,112        623,056           623,056         ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

17,792,032$   13,618,845$   12,341,482$   6,303,818$   ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$              

‐                    ‐                    ‐                    ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

159,888           159,888           159,888           159,888         ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

708,135           708,135           708,135           708,135         ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                    ‐                    ‐                    ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                    ‐                    ‐                    ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                    ‐                    ‐                    ‐                  832,867         832,867         832,867         832,867         832,867         832,867         832,867        

56,710             56,710             56,710             56,710           56,710           56,710           56,710           56,710           56,710           56,710           56,710          

4,266,391        3,779,461        3,882,068        2,358,217     320,887         336,715         367,372         398,796         431,005         464,020         497,860        

22,983,156$   18,323,039$   17,148,282$   9,586,768$   1,210,465$   1,226,292$   1,256,950$   1,288,373$   1,320,583$   1,353,597$   1,387,437$  
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Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ Allen

As of 12/31/2016

Item

Mobilization and Site Preparation

Site Infrastructure

Water Treatment & Management

Ash Processing

Construct Landfill & Cap‐In‐Place

Site Restoration, Demobilization, Closing

Engineering Closure Plans

Duke Cost

Site Maintenance Landfill, etc.

Contingency

Basin Closure

CCP Basin Support Projects

CCP Oversight & LRP

CCP Inspections and Maintenance

CCP Engineering

EHS

Post‐Closure Maintenance

Previous Landfill ARO Cash Flows

Inflation Impacts

Total Allen

FN ‐ Please see Footnotes on Page 4 for further 

explanations

Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast

2035 2036 2037 2038 2039 2040 2041 2042 2043 2044 2045

‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$              

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$              

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

832,867         832,867         832,867         832,867         832,867         832,867         832,867         832,867         832,867         832,867         832,867        

56,710           56,710           56,710           56,710           56,710           56,710           56,710           56,710           56,710           56,710           56,710          

532,546         568,099         604,541         641,894         680,180         719,424         759,649         800,880         843,142         886,459         930,860        

1,422,123$   1,457,676$   1,494,118$   1,531,471$   1,569,758$   1,609,002$   1,649,227$   1,690,458$   1,732,719$   1,776,037$   1,820,438$  
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Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ Allen

As of 12/31/2016

Item

Mobilization and Site Preparation

Site Infrastructure

Water Treatment & Management

Ash Processing

Construct Landfill & Cap‐In‐Place

Site Restoration, Demobilization, Closing

Engineering Closure Plans

Duke Cost

Site Maintenance Landfill, etc.

Contingency

Basin Closure

CCP Basin Support Projects

CCP Oversight & LRP

CCP Inspections and Maintenance

CCP Engineering

EHS

Post‐Closure Maintenance

Previous Landfill ARO Cash Flows

Inflation Impacts

Total Allen

FN ‐ Please see Footnotes on Page 4 for further 

explanations

Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast

2046 2047 2048 2049 2050 2051 2052 2053 2054 2055 2056

‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$              

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$              

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

832,867         832,867         832,867         832,867         832,867         832,867         832,867         832,867         832,867         832,867         832,867        

56,710           56,710           56,710           56,710           56,710           56,710           56,710           ‐                  ‐                  ‐                  ‐                 

976,371         1,023,020     1,070,835     1,119,845     1,170,081     1,221,572     1,274,351     1,243,762     1,295,677     1,348,891     1,403,435    

1,865,949$   1,912,598$   1,960,412$   2,009,423$   2,059,658$   2,111,150$   2,163,929$   2,076,629$   2,128,545$   2,181,758$   2,236,302$  
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Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ Allen

As of 12/31/2016

Item

Mobilization and Site Preparation

Site Infrastructure

Water Treatment & Management

Ash Processing

Construct Landfill & Cap‐In‐Place

Site Restoration, Demobilization, Closing

Engineering Closure Plans

Duke Cost

Site Maintenance Landfill, etc.

Contingency

Basin Closure

CCP Basin Support Projects

CCP Oversight & LRP

CCP Inspections and Maintenance

CCP Engineering

EHS

Post‐Closure Maintenance

Previous Landfill ARO Cash Flows

Inflation Impacts

Total Allen

FN ‐ Please see Footnotes on Page 4 for further 

explanations

Forecast

2057

‐$              

‐                 

‐                 

‐                 

‐                 

‐                 

‐                 

‐                 

‐                 

‐                 

‐$              

‐                 

‐                 

‐                 

‐                 

‐                 

832,867        

‐                 

1,459,342    

2,292,210$  
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Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ Belews Creek

As of 12/31/2016

Actual Actual Forecast Forecast Forecast Forecast Forecast Forecast

Item Total FN 2015 2016 2017 2018 2019 2020 2021 2022

Mobilization and Site Preparation 960,273$                 ‐$                   ‐$                   ‐$                  ‐$                  ‐$                  ‐$                  ‐$                  672,191$            

Site Infrastructure 660,000                    ‐                     ‐                     ‐                    ‐                    ‐                    ‐                    ‐                    462,000.00        

Water Treatment & Management 33,252,815              234,323             66,639               ‐                    ‐                    ‐                    ‐                    ‐                    9,885,555.90     

Ash Processing 84,806,384              ‐                     ‐                     ‐                    ‐                    ‐                    ‐                    ‐                    16,961,276.78   

Construct Landfill & Cap‐In‐Place ‐                            ‐                     ‐                     ‐                    ‐                    ‐                    ‐                    ‐                    ‐                       

Site Restoration, Demobilization, Closing 4,210,447                ‐                     ‐                     ‐                    ‐                    ‐                    ‐                    ‐                    ‐                       

Engineering Closure Plans 14,336,621              408,995             669,254             ‐                    ‐                    ‐                    ‐                    ‐                    3,977,511.60     

Duke Cost 16,805,026              1,161,598         1,406,771         ‐                    ‐                    ‐                    ‐                    ‐                    4,270,997.18     

Site Maintenance Landfill, etc. ‐                            ‐                     ‐                     ‐                    ‐                    ‐                    ‐                    ‐                    ‐                       

Contingency 17,985,999              a ‐                     ‐                     ‐                    ‐                    ‐                    ‐                    ‐                    5,395,800           

Basin Closure 173,017,566$          1,804,916$       2,142,664$       ‐$                  ‐$                  ‐$                  ‐$                  ‐$                  41,625,332$      

CCP Basin Support Projects 24,294,926              b 846,248             18,294,822       5,153,856        ‐                    ‐                    ‐                    ‐                    ‐                       

CCP Oversight & LRP 5,474,339                c 1,536,856         472,499             314,999           314,999           314,999           314,999           314,999           314,999              

CCP Inspections and Maintenance 27,253,481              d ‐                     ‐                     2,432,936        2,430,367        2,445,999        2,493,022        2,493,022        2,493,022           

CCP Engineering 597,987                    e ‐                     ‐                     206,202           206,202           123,721           61,861             ‐                    ‐                       

EHS 56,342,936              f 5,673,174.00    5,569,763.00    11,347,672     11,267,672     7,576,038        7,490,613        7,418,002        ‐                       

Post‐Closure Maintenance 24,255,422              g ‐                     ‐                     ‐                    ‐                    ‐                    ‐                    ‐                    ‐                       

Previous Landfill ARO Cash Flows 19,872,049              h ‐                     ‐                     ‐                    3,536,448        96,916             96,916             96,916             96,916                

Inflation Impacts 79,762,087              i ‐                     ‐                     486,392           898,882           811,786           1,085,614        1,356,519        7,414,221           

Total Belews 410,870,792$         9,861,194$       26,479,748$     19,942,057$   18,654,570$   11,369,459$   11,543,025$   11,679,458$   51,944,490$      

FN ‐ Please see Footnotes on Page 4 for further 

explanations
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Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ Belews Creek

As of 12/31/2016

Item

Mobilization and Site Preparation

Site Infrastructure

Water Treatment & Management

Ash Processing

Construct Landfill & Cap‐In‐Place

Site Restoration, Demobilization, Closing

Engineering Closure Plans

Duke Cost

Site Maintenance Landfill, etc.

Contingency

Basin Closure

CCP Basin Support Projects

CCP Oversight & LRP

CCP Inspections and Maintenance

CCP Engineering

EHS

Post‐Closure Maintenance

Previous Landfill ARO Cash Flows

Inflation Impacts

Total Belews

FN ‐ Please see Footnotes on Page 4 for further 

explanations

Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast

2023 2024 2025 2026 2027 2028 2029 2030 2031 2032

288,082$             ‐$                     ‐$                     ‐$                     ‐$                   ‐$               ‐$               ‐$                  ‐$               ‐$              

198,000.00         ‐                        ‐                        ‐                        ‐                     ‐                  ‐                  ‐                    ‐                  ‐                 

6,590,370.60      6,590,370.60      3,295,185.30      3,295,185.30      3,295,185.30    ‐                  ‐                  ‐                    ‐                  ‐                 

16,961,276.78    16,961,276.78    16,961,276.78    12,720,957.59    4,240,319.20    ‐                  ‐                  ‐                    ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                     ‐                  ‐                  ‐                    ‐                  ‐                 

‐                        ‐                        ‐                        2,526,268.33      1,684,178.88    ‐                  ‐                  ‐                    ‐                  ‐                 

3,977,511.60      1,325,837.20      1,325,837.20      1,325,837.20      1,325,837.20    ‐                  ‐                  ‐                    ‐                  ‐                 

2,847,331.46      2,847,331.46      1,423,665.73      1,423,665.73      1,423,665.73    ‐                  ‐                  ‐                    ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                     ‐                  ‐                  ‐                    ‐                  ‐                 

3,597,200            3,597,200            1,798,600            1,798,600            1,798,600         ‐                  ‐                  ‐                    ‐                  ‐                 

34,459,772$       31,322,016$       24,804,565$       23,090,514$       13,767,786$     ‐$               ‐$               ‐$                  ‐$               ‐$              

‐                        ‐                        ‐                        ‐                        ‐                     ‐                  ‐                  ‐                    ‐                  ‐                 

314,999               314,999               314,999               314,999               314,999             ‐                  ‐                  ‐                    ‐                  ‐                 

2,493,022            2,493,022            2,493,022            2,493,022            2,493,022         ‐                  ‐                  ‐                    ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                     ‐                  ‐                  ‐                    ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                     ‐                  ‐                  ‐                    ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                     808,514         808,514         808,514           808,514         808,514        

96,916                 96,916                 96,916                 96,916                 96,916               96,916           96,916           10,697,516     201,639         201,639        

7,354,399            7,801,860            7,200,909            7,607,001            5,439,250         326,605         342,715         4,751,689        452,850         489,425        

44,719,108$       42,028,813$       34,910,411$       33,602,452$       22,111,974$     1,232,036$   1,248,145$   16,257,719$   1,463,003$   1,499,578$  
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Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ Belews Creek

As of 12/31/2016

Item

Mobilization and Site Preparation

Site Infrastructure

Water Treatment & Management

Ash Processing

Construct Landfill & Cap‐In‐Place

Site Restoration, Demobilization, Closing

Engineering Closure Plans

Duke Cost

Site Maintenance Landfill, etc.

Contingency

Basin Closure

CCP Basin Support Projects

CCP Oversight & LRP

CCP Inspections and Maintenance

CCP Engineering

EHS

Post‐Closure Maintenance

Previous Landfill ARO Cash Flows

Inflation Impacts

Total Belews

FN ‐ Please see Footnotes on Page 4 for further 

explanations

Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast

2033 2034 2035 2036 2037 2038 2039 2040 2041 2042 2043

‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$              

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$              

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

808,514         808,514         808,514         808,514         808,514         808,514         808,514         808,514         808,514         808,514         808,514        

201,639         201,639         201,639         201,639         201,639         201,639         201,639         201,639         201,639         201,639         201,639        

526,914         565,341         604,728         645,100         686,482         728,898         772,374         816,937         862,614         909,433         957,423        

1,537,067$   1,575,494$   1,614,881$   1,655,253$   1,696,635$   1,739,051$   1,782,527$   1,827,090$   1,872,767$   1,919,586$   1,967,576$  
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Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ Belews Creek

As of 12/31/2016

Item

Mobilization and Site Preparation

Site Infrastructure

Water Treatment & Management

Ash Processing

Construct Landfill & Cap‐In‐Place

Site Restoration, Demobilization, Closing

Engineering Closure Plans

Duke Cost

Site Maintenance Landfill, etc.

Contingency

Basin Closure

CCP Basin Support Projects

CCP Oversight & LRP

CCP Inspections and Maintenance

CCP Engineering

EHS

Post‐Closure Maintenance

Previous Landfill ARO Cash Flows

Inflation Impacts

Total Belews

FN ‐ Please see Footnotes on Page 4 for further 

explanations

Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast

2044 2045 2046 2047 2048 2049 2050 2051 2052 2053 2054

‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$              

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$              

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

808,514         808,514         808,514         808,514         808,514         808,514         808,514         808,514         808,514         808,514         808,514        

201,639         201,639         201,639         201,639         201,639         104,723         104,723         104,723         104,723         104,723         104,723        

1,006,612     1,057,032     1,108,711     1,161,683     1,215,979     1,149,629     1,201,201     1,254,062     1,308,244     1,363,781     1,420,707    

2,016,766$   2,067,185$   2,118,864$   2,171,836$   2,226,132$   2,062,866$   2,114,438$   2,167,299$   2,221,481$   2,277,018$   2,333,944$  
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Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ Belews Creek

As of 12/31/2016

Item

Mobilization and Site Preparation

Site Infrastructure

Water Treatment & Management

Ash Processing

Construct Landfill & Cap‐In‐Place

Site Restoration, Demobilization, Closing

Engineering Closure Plans

Duke Cost

Site Maintenance Landfill, etc.

Contingency

Basin Closure

CCP Basin Support Projects

CCP Oversight & LRP

CCP Inspections and Maintenance

CCP Engineering

EHS

Post‐Closure Maintenance

Previous Landfill ARO Cash Flows

Inflation Impacts

Total Belews

FN ‐ Please see Footnotes on Page 4 for further 

explanations

Forecast Forecast Forecast

2055 2056 2057

‐$               ‐$               ‐$              

‐                  ‐                  ‐                 

‐                  ‐                  ‐                 

‐                  ‐                  ‐                 

‐                  ‐                  ‐                 

‐                  ‐                  ‐                 

‐                  ‐                  ‐                 

‐                  ‐                  ‐                 

‐                  ‐                  ‐                 

‐                  ‐                  ‐                 

‐$               ‐$               ‐$              

‐                  ‐                  ‐                 

‐                  ‐                  ‐                 

‐                  ‐                  ‐                 

‐                  ‐                  ‐                 

‐                  ‐                  ‐                 

808,514         808,514         808,514        

104,723         104,723         104,723        

1,479,055     1,538,863     1,600,165    

2,392,292$   2,452,100$   2,513,402$  
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Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ Cliffside

As of 12/31/2016

Actual Actual Forecast Forecast Forecast Forecast Forecast Forecast

Item Total FN 2015 2016 2017 2018 2019 2020 2021 2022

Mobilization and Site Preparation 4,858,142$              2,351$               26,151$           643,952$           ‐$                  ‐$                  643,952$           3,219,760$         321,976$            

Site Infrastructure 10,449,998              241,750             177,100           501,557             100,311           100,311           1,504,672          1,003,115            1,805,607           

Water Treatment & Management 11,972,723              1,260,287          ‐                    ‐                    630,143             630,143               2,520,573           

Ash Processing 30,455,392              13,413               39,881             6,400,442          ‐                    ‐                    ‐                      ‐                        3,200,221           

Construct Landfill & Cap‐In‐Place 5,685,844                 1,255,962          4,429,882       ‐                      ‐                    ‐                    ‐                      ‐                        ‐                       

Site Restoration, Demobilization, Closing 11,872,831              ‐                      ‐                    ‐                    ‐                      ‐                        ‐                       

Engineering Closure Plans 4,334,785                 74,457             250,608             ‐                    ‐                    ‐                      501,215               1,002,430           

Duke Cost 11,235,989              439,896             462,009           543,899             271,950           271,950           271,950             815,849               1,631,697           

Site Maintenance Landfill, etc. 3,107,864                 1,346,598          1,761,265       ‐                      ‐                    ‐                    ‐                      ‐                        ‐                       

Contingency 6,743,655                 a ‐                      ‐                   337,183             168,591           168,591           168,591             168,591               1,180,140           

Basin Closure 100,717,221$          3,299,971$       6,970,747$     9,937,927$       540,852$         540,852$         3,219,308$       6,338,673$         11,662,643$      

CCP Basin Support Projects 42,788,784              b 9,665,855          7,938,333       8,334,596          15,350,000      1,500,000        ‐                      ‐                        ‐                       

CCP Oversight & LRP 6,693,970                 c 3,960,679          245,055           226,203             226,203           226,203           226,203             226,203               226,203              

CCP Inspections and Maintenance 4,780,063                 d ‐                      ‐                   1,109,503          1,107,659        268,100           278,100             288,100               288,100              

CCP Engineering 689,782                    e ‐                      ‐                   237,856             237,856           142,713           71,357               ‐                        ‐                       

EHS 43,183,313              f 8,942,989          6,196,902       7,238,836          7,208,836        4,583,394        4,529,207          4,483,147            ‐                       

Post‐Closure Maintenance 17,095,527              g ‐                      ‐                   ‐                      ‐                    ‐                    ‐                      ‐                        ‐                       

Previous Landfill ARO Cash Flows 7,827,400                 h ‐                      ‐                   ‐                      ‐                    ‐                    4,774,270          101,771               101,771              

Inflation Impacts 41,294,095              i ‐                      ‐                   677,123             1,248,990        558,323           1,359,788          1,503,033            2,044,387           

Total Cliffside 265,070,155$          25,869,494$     21,351,036$   27,762,045$     25,920,397$   7,819,587$      14,458,233$     12,940,928$       14,323,105$      

FN ‐ Please see Footnotes on Page 4 for 

further explanations
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Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ Cliffside

As of 12/31/2016

Item

Mobilization and Site Preparation

Site Infrastructure

Water Treatment & Management

Ash Processing

Construct Landfill & Cap‐In‐Place

Site Restoration, Demobilization, Closing

Engineering Closure Plans

Duke Cost

Site Maintenance Landfill, etc.

Contingency

Basin Closure

CCP Basin Support Projects

CCP Oversight & LRP

CCP Inspections and Maintenance

CCP Engineering

EHS

Post‐Closure Maintenance

Previous Landfill ARO Cash Flows

Inflation Impacts

Total Cliffside

FN ‐ Please see Footnotes on Page 4 for 

further explanations

Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast

2023 2024 2025 2026 2027 2028 2029 2030 2031 2032

‐$                      ‐$                      ‐$                      ‐$                      ‐$                   ‐$                ‐$                ‐$                ‐$                ‐$               

3,009,344            ‐                        ‐                        ‐                        2,006,230          ‐                  ‐                  ‐                  ‐                  ‐                 

1,890,430            1,260,287            1,260,287            1,260,287            1,260,287          ‐                  ‐                  ‐                  ‐                  ‐                 

6,400,442            6,400,442            4,800,331            1,600,110            1,600,110          ‐                  ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        4,749,132            4,749,132            2,374,566          ‐                  ‐                  ‐                  ‐                  ‐                 

501,215               501,215               501,215               501,215               501,215             ‐                  ‐                  ‐                  ‐                  ‐                 

2,175,596            2,175,596            1,087,798            543,899               543,899             ‐                  ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                  ‐                 

1,348,731            1,180,140            674,365               674,365               674,365             ‐                  ‐                  ‐                  ‐                  ‐                 

15,325,758$       11,517,679$       13,073,129$       9,329,009$          8,960,672$       ‐$                ‐$                ‐$                ‐$                ‐$               

‐                        ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                  ‐                 

226,203               226,203               226,203               226,203               226,203             ‐                  ‐                  ‐                  ‐                  ‐                 

288,100               288,100               288,100               288,100               288,100             ‐                  ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                      569,851         569,851         569,851         569,851         569,851        

101,771               101,771               101,771               101,771               101,771             101,771         101,771         101,771         101,771         101,771        

3,137,790            2,765,827            3,557,434            2,910,211            3,124,284          242,267         254,216         277,362         301,087         325,405        

19,079,622$       14,899,581$       17,246,637$       12,855,295$       12,701,031$     913,888$       925,838$       948,984$       972,709$       997,026$      
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Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ Cliffside

As of 12/31/2016

Item

Mobilization and Site Preparation

Site Infrastructure

Water Treatment & Management

Ash Processing

Construct Landfill & Cap‐In‐Place

Site Restoration, Demobilization, Closing

Engineering Closure Plans

Duke Cost

Site Maintenance Landfill, etc.

Contingency

Basin Closure

CCP Basin Support Projects

CCP Oversight & LRP

CCP Inspections and Maintenance

CCP Engineering

EHS

Post‐Closure Maintenance

Previous Landfill ARO Cash Flows

Inflation Impacts

Total Cliffside

FN ‐ Please see Footnotes on Page 4 for 

further explanations

Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast

2033 2034 2035 2036 2037 2038 2039 2040 2041 2042 2043

‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$               

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$               

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

569,851         569,851         569,851         569,851         569,851         569,851         569,851         569,851         569,851         569,851         569,851        

101,771         101,771         101,771         101,771         101,771         101,771         101,771         101,771         101,771         101,771         101,771        

350,330         375,879         402,067         428,909         456,422         484,623         513,529         543,158         573,528         604,656         636,563        

1,021,952$   1,047,501$   1,073,688$   1,100,531$   1,128,044$   1,156,245$   1,185,151$   1,214,780$   1,245,149$   1,276,278$   1,308,185$  
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Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ Cliffside

As of 12/31/2016

Item

Mobilization and Site Preparation

Site Infrastructure

Water Treatment & Management

Ash Processing

Construct Landfill & Cap‐In‐Place

Site Restoration, Demobilization, Closing

Engineering Closure Plans

Duke Cost

Site Maintenance Landfill, etc.

Contingency

Basin Closure

CCP Basin Support Projects

CCP Oversight & LRP

CCP Inspections and Maintenance

CCP Engineering

EHS

Post‐Closure Maintenance

Previous Landfill ARO Cash Flows

Inflation Impacts

Total Cliffside

FN ‐ Please see Footnotes on Page 4 for 

further explanations

Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast

2044 2045 2046 2047 2048 2049 2050 2051 2052 2053 2054

‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$               

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$               

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

569,851         569,851         569,851         569,851         569,851         569,851         569,851         569,851         569,851         569,851         569,851        

101,771         101,771         101,771         101,771         101,771         101,771         101,771         ‐                  ‐                  ‐                  ‐                 

669,268         702,790         737,150         772,370         808,470         845,472         883,399         782,522         816,332         850,986         886,507        

1,340,890$   1,374,412$   1,408,772$   1,443,992$   1,480,091$   1,517,094$   1,555,021$   1,352,373$   1,386,182$   1,420,837$   1,456,358$  
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Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ Cliffside

As of 12/31/2016

Item

Mobilization and Site Preparation

Site Infrastructure

Water Treatment & Management

Ash Processing

Construct Landfill & Cap‐In‐Place

Site Restoration, Demobilization, Closing

Engineering Closure Plans

Duke Cost

Site Maintenance Landfill, etc.

Contingency

Basin Closure

CCP Basin Support Projects

CCP Oversight & LRP

CCP Inspections and Maintenance

CCP Engineering

EHS

Post‐Closure Maintenance

Previous Landfill ARO Cash Flows

Inflation Impacts

Total Cliffside

FN ‐ Please see Footnotes on Page 4 for 

further explanations

Forecast Forecast Forecast

2055 2056 2057

‐$                ‐$                ‐$               

‐                  ‐                  ‐                 

‐                  ‐                  ‐                 

‐                  ‐                  ‐                 

‐                  ‐                  ‐                 

‐                  ‐                  ‐                 

‐                  ‐                  ‐                 

‐                  ‐                  ‐                 

‐                  ‐                  ‐                 

‐                  ‐                  ‐                 

‐$                ‐$                ‐$               

‐                  ‐                  ‐                 

‐                  ‐                  ‐                 

‐                  ‐                  ‐                 

‐                  ‐                  ‐                 

‐                  ‐                  ‐                 

569,851         569,851         569,851        

‐                  ‐                  ‐                 

922,916         960,235         998,487        

1,492,767$   1,530,086$   1,568,338$  
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Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ Marshall

As of 12/31/2016

Actual Actual Forecast Forecast Forecast Forecast Forecast Forecast

Item Total FN 2015 2016 2017 2018 2019 2020 2021 2022

Mobilization and Site Preparation 3,113,164$              ‐$                   ‐$                 ‐$                   ‐$                  ‐$                  ‐$                   2,179,215$         933,949$            

Site Infrastructure 1,846,707                 ‐                      ‐                   ‐                      ‐                    ‐                    ‐                      1,292,695            369,341              

Water Treatment & Management 26,843,058              ‐                      ‐                   ‐                      ‐                    ‐                    ‐                      8,052,917            5,368,612           

Ash Processing 98,042,200              ‐                      ‐                   ‐                      ‐                    ‐                    ‐                      19,608,440         19,608,440         

Construct Landfill & Cap‐In‐Place ‐                             ‐                      ‐                   ‐                      ‐                    ‐                    ‐                      ‐                        ‐                       

Site Restoration, Demobilization, Closing 9,325,619                 ‐                      ‐                   ‐                      ‐                    ‐                    ‐                      ‐                        ‐                       

Engineering Closure Plans 15,398,179              ‐                      ‐                   ‐                      ‐                    ‐                    ‐                      4,619,454            3,079,636           

Duke Cost 23,183,932              2,372,827          5,815,847       ‐                      ‐                    ‐                    ‐                      2,999,052            2,999,052           

Site Maintenance Landfill, etc. ‐                             ‐                      ‐                   ‐                      ‐                    ‐                    ‐                      ‐                        ‐                       

Contingency 16,672,748              a ‐                      ‐                   ‐                      ‐                    ‐                    ‐                      5,001,824            3,334,550           

Basin Closure 194,425,608$          2,372,827$       5,815,847$     ‐$                   ‐$                  ‐$                  ‐$                   43,753,597$       35,693,579$      

CCP Basin Support Projects 28,370,692              b 1,296,438          7,837,795       10,436,458       8,800,001        ‐                    ‐                      ‐                        ‐                       

CCP Oversight & LRP 6,679,150                 c 2,098,426          834,461           340,569             340,569           340,569           340,569             340,569               340,569              

CCP Inspections and Maintenance 17,045,066              d ‐                      ‐                   1,312,533          1,309,756        1,602,531        1,602,531          1,602,531            1,602,531           

CCP Engineering 721,173                    e ‐                      ‐                   248,680             248,680           149,208           74,604               ‐                        ‐                       

EHS 33,272,152              f 7,444,503          3,671,716       6,157,892          6,092,892        3,331,997        3,300,122          3,273,028            ‐                       

Post‐Closure Maintenance 29,881,054              g ‐                      ‐                   ‐                      ‐                    ‐                    ‐                      ‐                        ‐                       

Previous Landfill ARO Cash Flows 10,527,360              h ‐                      ‐                   5,125,334          52,794              52,794              52,794               52,794                 2,601,994           

Inflation Impacts 74,883,759              i ‐                      ‐                   590,537             852,763           421,138           557,540             6,441,962            6,699,677           

Total Marshall 395,806,013$          13,212,194$     18,159,819$   24,212,004$     17,697,455$   5,898,237$      5,928,160$       55,464,481$       46,938,350$      

FN ‐ Please see Footnotes on Page 4 for further 

explanations
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Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ Marshall

As of 12/31/2016

Item

Mobilization and Site Preparation

Site Infrastructure

Water Treatment & Management

Ash Processing

Construct Landfill & Cap‐In‐Place

Site Restoration, Demobilization, Closing

Engineering Closure Plans

Duke Cost

Site Maintenance Landfill, etc.

Contingency

Basin Closure

CCP Basin Support Projects

CCP Oversight & LRP

CCP Inspections and Maintenance

CCP Engineering

EHS

Post‐Closure Maintenance

Previous Landfill ARO Cash Flows

Inflation Impacts

Total Marshall

FN ‐ Please see Footnotes on Page 4 for further 

explanations

Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast

2023 2024 2025 2026 2027 2028 2029 2030 2031 2032

‐$                      ‐$                      ‐$                      ‐$                      ‐$                   ‐$                ‐$                ‐$                ‐$                ‐$               

‐                        ‐                        ‐                        ‐                        184,671             ‐                  ‐                  ‐                  ‐                  ‐                 

2,684,306            2,684,306            2,684,306            2,684,306            2,684,306          ‐                  ‐                  ‐                  ‐                  ‐                 

19,608,440          19,608,440          9,804,220            9,804,220            ‐                      ‐                  ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        3,730,248            3,730,248            1,865,124          ‐                  ‐                  ‐                  ‐                  ‐                 

1,539,818            1,539,818            1,539,818            1,539,818            1,539,818          ‐                  ‐                  ‐                  ‐                  ‐                 

2,999,052            2,999,052            1,499,526            749,763               749,763             ‐                  ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                  ‐                 

3,334,550            1,667,275            1,667,275            833,637               833,637             ‐                  ‐                  ‐                  ‐                  ‐                 

30,166,165$       28,498,890$       20,925,392$       19,341,992$       7,857,318$       ‐$                ‐$                ‐$                ‐$                ‐$               

‐                        ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                  ‐                 

340,569               340,569               340,569               340,569               340,569             ‐                  ‐                  ‐                  ‐                  ‐                 

1,602,531            1,602,531            1,602,531            1,602,531            1,602,531          ‐                  ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                      996,035         996,035         996,035         996,035         996,035        

96,854                 96,854                 96,854                 96,854                 96,854               96,854           96,854           96,854           96,854           96,854          

6,339,047            6,961,174            5,968,039            6,256,959            3,228,851          394,225         413,671         451,335         489,940         529,511        

38,545,166$       37,500,019$       28,933,385$       27,638,905$       13,126,124$     1,487,115$   1,506,560$   1,544,224$   1,582,829$   1,622,400$  
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Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ Marshall

As of 12/31/2016

Item

Mobilization and Site Preparation

Site Infrastructure

Water Treatment & Management

Ash Processing

Construct Landfill & Cap‐In‐Place

Site Restoration, Demobilization, Closing

Engineering Closure Plans

Duke Cost

Site Maintenance Landfill, etc.

Contingency

Basin Closure

CCP Basin Support Projects

CCP Oversight & LRP

CCP Inspections and Maintenance

CCP Engineering

EHS

Post‐Closure Maintenance

Previous Landfill ARO Cash Flows

Inflation Impacts

Total Marshall

FN ‐ Please see Footnotes on Page 4 for further 

explanations

Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast

2033 2034 2035 2036 2037 2038 2039 2040 2041 2042 2043

‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$               

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$               

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

996,035         996,035         996,035         996,035         996,035         996,035         996,035         996,035         996,035         996,035         996,035        

96,854           96,854           96,854           96,854           96,854           96,854           96,854           96,854           96,854           96,854           96,854          

570,071         611,645         654,258         697,937         742,708         788,598         835,635         883,848         933,266         983,920         1,035,840     

1,662,960$   1,704,534$   1,747,147$   1,790,826$   1,835,597$   1,881,487$   1,928,524$   1,976,737$   2,026,155$   2,076,809$   2,128,729$  
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Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ Marshall

As of 12/31/2016

Item

Mobilization and Site Preparation

Site Infrastructure

Water Treatment & Management

Ash Processing

Construct Landfill & Cap‐In‐Place

Site Restoration, Demobilization, Closing

Engineering Closure Plans

Duke Cost

Site Maintenance Landfill, etc.

Contingency

Basin Closure

CCP Basin Support Projects

CCP Oversight & LRP

CCP Inspections and Maintenance

CCP Engineering

EHS

Post‐Closure Maintenance

Previous Landfill ARO Cash Flows

Inflation Impacts

Total Marshall

FN ‐ Please see Footnotes on Page 4 for further 

explanations

Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast

2044 2045 2046 2047 2048 2049 2050 2051 2052 2053 2054

‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$               

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$               

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

996,035         996,035         996,035         996,035         996,035         996,035         996,035         996,035         996,035         996,035         996,035        

96,854           96,854           96,854           44,060           44,060           44,060           44,060           44,060           44,060           ‐                  ‐                 

1,089,059      1,143,607      1,199,520      1,196,116      1,252,022      1,309,325      1,368,060      1,428,264      1,489,973      1,487,428      1,549,514     

2,181,948$   2,236,496$   2,292,409$   2,236,212$   2,292,117$   2,349,420$   2,408,155$   2,468,359$   2,530,068$   2,483,463$   2,545,549$  
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Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ Marshall

As of 12/31/2016

Item

Mobilization and Site Preparation

Site Infrastructure

Water Treatment & Management

Ash Processing

Construct Landfill & Cap‐In‐Place

Site Restoration, Demobilization, Closing

Engineering Closure Plans

Duke Cost

Site Maintenance Landfill, etc.

Contingency

Basin Closure

CCP Basin Support Projects

CCP Oversight & LRP

CCP Inspections and Maintenance

CCP Engineering

EHS

Post‐Closure Maintenance

Previous Landfill ARO Cash Flows

Inflation Impacts

Total Marshall

FN ‐ Please see Footnotes on Page 4 for further 

explanations

Forecast Forecast Forecast

2055 2056 2057

‐$                ‐$                ‐$               

‐                  ‐                  ‐                 

‐                  ‐                  ‐                 

‐                  ‐                  ‐                 

‐                  ‐                  ‐                 

‐                  ‐                  ‐                 

‐                  ‐                  ‐                 

‐                  ‐                  ‐                 

‐                  ‐                  ‐                 

‐                  ‐                  ‐                 

‐$                ‐$                ‐$               

‐                  ‐                  ‐                 

‐                  ‐                  ‐                 

‐                  ‐                  ‐                 

‐                  ‐                  ‐                 

‐                  ‐                  ‐                 

996,035         996,035         996,035        

‐                  ‐                  ‐                 

1,613,153      1,678,383      1,745,243     

2,609,188$   2,674,418$   2,741,278$  

DEC Revised Kerin Exhibit 11 
Docket No. E-7, Sub 1146- Doc. Ex. 3665 -

-App. 485-



Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ Buck

As of 12/31/2016

Actual Actual Forecast Forecast Forecast Forecast Forecast Forecast

Item Total FN 2015 2016 2017 2018 2019 2020 2021 2022

Mobilization and Site Preparation 2,208,863$              ‐$                   ‐$                 1,104,432$         552,216$             ‐$                     ‐$                     ‐$                     ‐$                    

Site Infrastructure 7,024,263                ‐                     ‐                   439,016               439,016               439,016               439,016              439,016              439,016             

Water Treatment & Management 27,112,353              123,962             288,391           ‐                        ‐                        1,907,143            1,907,143           1,907,143           1,907,143          

Ash Processing 51,536,000              ‐                     ‐                   ‐                        ‐                        3,681,143            3,681,143           3,681,143           3,681,143          

Construct Landfill & Cap‐In‐Place ‐                            ‐                     ‐                   ‐                        ‐                        ‐                        ‐                       ‐                       ‐                      

Site Restoration, Demobilization, Closing 2,749,600                ‐                     ‐                   ‐                        ‐                        ‐                        ‐                       ‐                       ‐                      

Engineering Closure Plans 784,299                    58,185               726,114           ‐                        ‐                        ‐                        ‐                       ‐                       ‐                      

Capex ‐ Equipment & Facility Cost 101,062,913            403,765             659,148           20,000,000         70,000,000         10,000,000         ‐                       ‐                       ‐                      

Revenue ‐ Contract Delta (39,356,800)             ‐                     ‐                   ‐                        ‐                        (2,811,200)          (2,811,200)          (2,811,200)          (2,811,200)         

Duke Cost 15,494,991              ‐                     ‐                   387,375               387,375               1,549,499            1,549,499           1,549,499           1,549,499          

Contingency 15,101,144              a ‐                     ‐                   2,869,217            4,983,378            604,046               604,046              604,046              604,046             

Basin Closure 183,717,627$          585,912$          1,673,653$     24,800,040$       76,361,985$       15,369,647$       5,369,647$         5,369,647$         5,369,647$        

CCP Basin Support Projects 12,147,589              b 900,587             3,716,065       6,425,486            1,105,451            ‐                        ‐                       ‐                       ‐                      

CCP Oversight & LRP 2,447,631                c 1,680,020         189,599           52,547                 52,547                 52,547                 52,547                52,547                52,547               

CCP Inspections and Maintenance 4,459,943                d ‐                     ‐                   564,555               564,127               363,951               370,914              370,914              370,914             

CCP Engineering 556,131                    e ‐                     ‐                   191,769               191,769               115,061               57,531                ‐                       ‐                      

EHS 33,569,005              f 6,868,670         4,242,516       7,209,584            7,209,584            2,728,605            2,676,968           2,633,076           ‐                      

Post‐Closure Maintenance 14,100,060              g ‐                     ‐                   ‐                        ‐                        ‐                        ‐                       ‐                       ‐                      

Previous Landfill ARO Cash Flows ‐                            h ‐                     ‐                   ‐                        ‐                        ‐                        ‐                       ‐                       ‐                      

Inflation Impacts 40,563,057              i ‐                     ‐                   981,100               4,327,702            1,432,458            885,275              1,107,270           964,543             

Total Buck 291,561,042$         10,035,189$     9,821,833$     40,225,081$       89,813,164$       20,062,269$       9,412,882$        9,533,453$        6,757,651$       

FN ‐ Please see Footnotes on Page 4 for 

further explanations
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Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ Buck

As of 12/31/2016

Item

Mobilization and Site Preparation

Site Infrastructure

Water Treatment & Management

Ash Processing

Construct Landfill & Cap‐In‐Place

Site Restoration, Demobilization, Closing

Engineering Closure Plans

Capex ‐ Equipment & Facility Cost

Revenue ‐ Contract Delta

Duke Cost

Contingency

Basin Closure

CCP Basin Support Projects

CCP Oversight & LRP

CCP Inspections and Maintenance

CCP Engineering

EHS

Post‐Closure Maintenance

Previous Landfill ARO Cash Flows

Inflation Impacts

Total Buck

FN ‐ Please see Footnotes on Page 4 for 

further explanations

Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast

2023 2024 2025 2026 2027 2028 2029 2030 2031

‐$                     ‐$                     ‐$                     ‐$                     ‐$                     ‐$                     ‐$                     ‐$                     ‐$                    

439,016              439,016              439,016              439,016              439,016              439,016              439,016              439,016              439,016             

1,907,143           1,907,143           1,907,143           1,907,143           1,907,143           1,907,143           1,907,143           1,907,143           1,907,143          

3,681,143           3,681,143           3,681,143           3,681,143           3,681,143           3,681,143           3,681,143           3,681,143           3,681,143          

‐                       ‐                       ‐                       ‐                       ‐                       ‐                       ‐                       ‐                       ‐                      

‐                       ‐                       ‐                       ‐                       ‐                       ‐                       687,400              687,400              687,400             

‐                       ‐                       ‐                       ‐                       ‐                       ‐                       ‐                       ‐                       ‐                      

‐                       ‐                       ‐                       ‐                       ‐                       ‐                       ‐                       ‐                       ‐                      

(2,811,200)          (2,811,200)          (2,811,200)          (2,811,200)          (2,811,200)          (2,811,200)          (2,811,200)          (2,811,200)          (2,811,200)         

1,549,499           774,750              774,750              774,750              774,750              774,750              774,750              774,750              774,750             

604,046              604,046              604,046              604,046              604,046              604,046              302,023              302,023              302,023             

5,369,647$         4,594,897$         4,594,897$         4,594,897$         4,594,897$         4,594,897$         4,980,275$         4,980,275$         4,980,275$        

‐                       ‐                       ‐                       ‐                       ‐                       ‐                       ‐                       ‐                       ‐                      

52,547                52,547                52,547                52,547                52,547                ‐                       ‐                       ‐                       ‐                      

370,914              370,914              370,914              370,914              370,914              ‐                       ‐                       ‐                       ‐                      

‐                       ‐                       ‐                       ‐                       ‐                       ‐                       ‐                       ‐                       ‐                      

‐                       ‐                       ‐                       ‐                       ‐                       ‐                       ‐                       ‐                       ‐                      

‐                       ‐                       ‐                       ‐                       ‐                       470,002              470,002              470,002              470,002             

‐                       ‐                       ‐                       ‐                       ‐                       ‐                       ‐                       ‐                       ‐                      

1,140,242           1,143,909           1,304,128           1,468,513           1,637,171           1,827,004           2,062,990           2,250,822           2,443,349          

6,933,350$        6,162,267$        6,322,486$        6,486,871$        6,655,529$        6,891,903$        7,513,266$        7,701,098$        7,893,626$       
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Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ Buck

As of 12/31/2016

Item

Mobilization and Site Preparation

Site Infrastructure

Water Treatment & Management

Ash Processing

Construct Landfill & Cap‐In‐Place

Site Restoration, Demobilization, Closing

Engineering Closure Plans

Capex ‐ Equipment & Facility Cost

Revenue ‐ Contract Delta

Duke Cost

Contingency

Basin Closure

CCP Basin Support Projects

CCP Oversight & LRP

CCP Inspections and Maintenance

CCP Engineering

EHS

Post‐Closure Maintenance

Previous Landfill ARO Cash Flows

Inflation Impacts

Total Buck

FN ‐ Please see Footnotes on Page 4 for 

further explanations

Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast

2032 2033 2034 2035 2036 2037 2038 2039 2040 2041 2042

552,216$            ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$              

439,016              ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

1,907,143           ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

3,681,143           ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                       ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

687,400              ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                       ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                       ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

(2,811,200)          ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

774,750              ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

302,023              ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

5,532,490$         ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$              

‐                       ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                       ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                       ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                       ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                       ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

470,002              470,002         470,002         470,002         470,002         470,002         470,002         470,002         470,002         470,002         470,002        

‐                       ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

2,908,241           245,162         263,041         281,367         300,151         319,405         339,140         359,369         380,103         401,355         423,139        

8,910,734$        715,164$      733,043$      751,369$      770,153$      789,407$      809,142$      829,371$      850,105$      871,357$      893,141$     
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Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ Buck

As of 12/31/2016

Item

Mobilization and Site Preparation

Site Infrastructure

Water Treatment & Management

Ash Processing

Construct Landfill & Cap‐In‐Place

Site Restoration, Demobilization, Closing

Engineering Closure Plans

Capex ‐ Equipment & Facility Cost

Revenue ‐ Contract Delta

Duke Cost

Contingency

Basin Closure

CCP Basin Support Projects

CCP Oversight & LRP

CCP Inspections and Maintenance

CCP Engineering

EHS

Post‐Closure Maintenance

Previous Landfill ARO Cash Flows

Inflation Impacts

Total Buck

FN ‐ Please see Footnotes on Page 4 for 

further explanations

Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast

2043 2044 2045 2046 2047 2048 2049 2050 2051 2052 2053

‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$              

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$              

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

470,002         470,002         470,002         470,002         470,002         470,002         470,002         470,002         470,002         470,002         470,002        

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

445,468         468,355         491,814         515,859         540,505         565,768         591,662         618,204         645,409         673,294         701,877        

915,470$      938,357$      961,816$      985,861$      1,010,507$   1,035,770$   1,061,664$   1,088,206$   1,115,411$   1,143,296$   1,171,879$  
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Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ Buck

As of 12/31/2016

Item

Mobilization and Site Preparation

Site Infrastructure

Water Treatment & Management

Ash Processing

Construct Landfill & Cap‐In‐Place

Site Restoration, Demobilization, Closing

Engineering Closure Plans

Capex ‐ Equipment & Facility Cost

Revenue ‐ Contract Delta

Duke Cost

Contingency

Basin Closure

CCP Basin Support Projects

CCP Oversight & LRP

CCP Inspections and Maintenance

CCP Engineering

EHS

Post‐Closure Maintenance

Previous Landfill ARO Cash Flows

Inflation Impacts

Total Buck

FN ‐ Please see Footnotes on Page 4 for 

further explanations

Forecast Forecast Forecast Forecast

2054 2055 2056 2057

‐$               ‐$               ‐$               ‐$              

‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                 

‐$               ‐$               ‐$               ‐$              

‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                 

470,002         470,002         470,002         470,002        

‐                  ‐                  ‐                  ‐                 

731,174         761,203         791,983         823,533        

1,201,176$   1,231,205$   1,261,985$   1,293,535$  

DEC Revised Kerin Exhibit 11 
Docket No. E-7, Sub 1146- Doc. Ex. 3670 -

-App. 490-



Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ Dan River

As of 12/31/2016

Actual Actual Forecast Forecast Forecast Forecast Forecast

Item Total FN 2015 2016 2017 2018 2019 2020 2021

Mobilization and Site Preparation 4,610,059$              57,489$               2,018,504$         1,267,033$          633,517$                633,517$               ‐$                        ‐$                 

Site Infrastructure 3,769,662                 129,930               56,006                 1,791,863.00      895,931.50             716,745.20            179,186.30            ‐                   

Water Treatment & Management 14,048,320              54,848                 430,472               5,425,199.87      4,068,899.90         3,390,749.92        678,149.98            ‐                   

Ash Processing 94,245,424              15,673,893         45,073,903         13,399,051.37    13,399,051.37       6,699,525.68        ‐                          ‐                   

Construct Landfill & Cap‐In‐Place 10,405,751              ‐                        3,006,817            3,699,467.24      ‐                           3,699,467.24        ‐                          ‐                   

Site Restoration, Demobilization, Closing 6,290,670                 ‐                        ‐                        ‐                        ‐                           5,032,535.95        1,258,133.99        ‐                   

Engineering Closure Plans 6,884,604                 1,685,367            1,101,941            1,229,188.80      1,229,188.80         1,229,188.80        409,729.60            ‐                   

Duke Cost 13,176,323              1,822,092            2,209,666            2,743,369.46      2,743,369.46         2,743,369.46        914,456.49            ‐                   

Contingency 14,618,419              a ‐                        ‐                        3,654,605            3,654,605               3,654,605              3,654,605              ‐                   

Basin Closure 168,049,232$          19,423,619$       53,897,309$       33,209,778$       26,624,562$           27,799,704$         7,094,261$            ‐$                 

CCP Basin Support Projects 17,155,073              b 2,591,093            14,053,397         510,583               ‐                           ‐                          ‐                          ‐                   

CCP Oversight & LRP 6,441,539                 c 6,201,001            43,840                 39,340                 39,340                     39,340                   39,340                   39,340             

CCP Inspections and Maintenance 3,172,205                 d ‐                        ‐                        628,579               628,259                  630,211                 642,578                 642,578          

CCP Engineering 288,213                    e ‐                        ‐                        99,384                 99,384                     59,630                   29,815                   ‐                   

EHS 22,540,401              f 10,396,531         2,269,453            2,083,348            2,070,348               1,939,731              1,905,179              1,875,809       

Post‐Closure Maintenance 5,347,454                 g ‐                        ‐                        ‐                        ‐                           ‐                          ‐                          ‐                   

Previous Landfill ARO Cash Flows ‐                             h ‐                        ‐                        ‐                        ‐                           ‐                          ‐                          ‐                   

Inflation Impacts 9,834,523                 i ‐                        ‐                        914,275               1,491,508               2,342,751              1,008,145              336,106          

Total Dan River 232,828,640$          38,612,244$       70,263,998$       37,485,287$       30,953,401$          32,811,367$         10,719,318$         2,893,834$     

FN ‐ Please see Footnotes on Page 4 for further 

explanations
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Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ Dan River

As of 12/31/2016

Item

Mobilization and Site Preparation

Site Infrastructure

Water Treatment & Management

Ash Processing

Construct Landfill & Cap‐In‐Place

Site Restoration, Demobilization, Closing

Engineering Closure Plans

Duke Cost

Contingency

Basin Closure

CCP Basin Support Projects

CCP Oversight & LRP

CCP Inspections and Maintenance

CCP Engineering

EHS

Post‐Closure Maintenance

Previous Landfill ARO Cash Flows

Inflation Impacts

Total Dan River

FN ‐ Please see Footnotes on Page 4 for further 

explanations

Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast

2022 2023 2024 2025 2026 2027 2028 2029 2030 2031

‐$                      ‐$                      ‐$                      ‐$                      ‐$                      ‐$                   ‐$                ‐$                ‐$                ‐$               

‐                        ‐                        ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                 

‐$                      ‐$                      ‐$                      ‐$                      ‐$                      ‐$                   ‐$                ‐$                ‐$                ‐$               

‐                        ‐                        ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                 

178,248               178,248               178,248               178,248               178,248               178,248             178,248         178,248         178,248         178,248        

‐                        ‐                        ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                 

29,678                 35,084                 40,631                 46,322                 52,161                 58,151               64,298           67,469           73,612           79,908          

207,927$             213,333$             218,879$             224,570$             230,409$             236,400$           242,546$       245,717$       251,860$       258,157$      
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Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ Dan River

As of 12/31/2016

Item

Mobilization and Site Preparation

Site Infrastructure

Water Treatment & Management

Ash Processing

Construct Landfill & Cap‐In‐Place

Site Restoration, Demobilization, Closing

Engineering Closure Plans

Duke Cost

Contingency

Basin Closure

CCP Basin Support Projects

CCP Oversight & LRP

CCP Inspections and Maintenance

CCP Engineering

EHS

Post‐Closure Maintenance

Previous Landfill ARO Cash Flows

Inflation Impacts

Total Dan River

FN ‐ Please see Footnotes on Page 4 for further 

explanations

Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast

2032 2033 2034 2035 2036 2037 2038 2039 2040 2041 2042

‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$               

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$               

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

178,248         178,248         178,248         178,248         178,248         178,248         178,248         178,248         178,248         178,248         178,248        

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

86,362           92,978           99,758           106,708         113,832         121,134         128,619         136,291         144,154         152,214         160,476        

264,611$       271,226$       278,007$       284,957$       292,081$       299,383$       306,867$       314,539$       322,403$       330,463$       338,724$      
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Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ Dan River

As of 12/31/2016

Item

Mobilization and Site Preparation

Site Infrastructure

Water Treatment & Management

Ash Processing

Construct Landfill & Cap‐In‐Place

Site Restoration, Demobilization, Closing

Engineering Closure Plans

Duke Cost

Contingency

Basin Closure

CCP Basin Support Projects

CCP Oversight & LRP

CCP Inspections and Maintenance

CCP Engineering

EHS

Post‐Closure Maintenance

Previous Landfill ARO Cash Flows

Inflation Impacts

Total Dan River

FN ‐ Please see Footnotes on Page 4 for further 

explanations

Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast

2043 2044 2045 2046 2047 2048 2049 2050 2051 2052 2053 2054

‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$        ‐$        ‐$       

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐         

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐         

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐         

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐         

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐         

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐         

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐         

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐         

‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$        ‐$        ‐$       

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐         

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐         

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐         

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐         

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐         

178,248         178,248         178,248         178,248         178,248         178,248         178,248         178,248         178,248         ‐          ‐          ‐         

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐         

168,944         177,624         186,520         195,640         204,987         214,568         224,388         234,454         244,772         ‐          ‐          ‐         

347,192$       355,872$       364,769$       373,888$       383,235$       392,816$       402,637$       412,703$       423,020$       ‐$        ‐$        ‐$       
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Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ Dan River

As of 12/31/2016

Item

Mobilization and Site Preparation

Site Infrastructure

Water Treatment & Management

Ash Processing

Construct Landfill & Cap‐In‐Place

Site Restoration, Demobilization, Closing

Engineering Closure Plans

Duke Cost

Contingency

Basin Closure

CCP Basin Support Projects

CCP Oversight & LRP

CCP Inspections and Maintenance

CCP Engineering

EHS

Post‐Closure Maintenance

Previous Landfill ARO Cash Flows

Inflation Impacts

Total Dan River

FN ‐ Please see Footnotes on Page 4 for further 

explanations

Forecast Forecast Forecast

2055 2056 2057

‐$        ‐$        ‐$       

‐          ‐          ‐         

‐          ‐          ‐         

‐          ‐          ‐         

‐          ‐          ‐         

‐          ‐          ‐         

‐          ‐          ‐         

‐          ‐          ‐         

‐          ‐          ‐         

‐$        ‐$        ‐$       

‐          ‐          ‐         

‐          ‐          ‐         

‐          ‐          ‐         

‐          ‐          ‐         

‐          ‐          ‐         

‐          ‐          ‐         

‐          ‐          ‐         

‐          ‐          ‐         

‐$        ‐$        ‐$       
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Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ Riverbend

As of 12/31/2016

Actual Actual Forecast Forecast Forecast Forecast Forecast Forecast

Item Total FN 2015 2016 2017 2018 2019 2020 2021 2022

Mobilization and Site Preparation ‐$                          ‐$                     ‐$                 ‐$                   ‐$                   ‐$                  ‐$                   ‐$                   ‐$                    

Site Infrastructure 17,242,077              8,356,823            8,707,033       53,466               53,466               53,466             17,822               ‐                     ‐                       

Water Treatment & Management 25,894,659              8,370,726            1,326,902       4,373,198         4,373,198          4,373,198        1,619,703         1,457,733         ‐                       

Ash Processing 197,393,000            1,608,680            6,172,319       80,585,100       80,585,100       28,441,800     ‐                     ‐                     ‐                       

Construct Landfill & Cap‐In‐Place 65,059,902              2,680,842            62,379,060     ‐                     ‐                      ‐                    ‐                     ‐                     ‐                       

Site Restoration, Demobilization, Closing 17,187,854              ‐                        ‐                   ‐                     ‐                      17,187,854     ‐                     ‐                     ‐                       

Engineering Closure Plans 1,802,321                ‐                        ‐                   540,696             540,696             540,696           180,232             ‐                     ‐                       

Duke Cost 8,972,460                296,919               315,223           2,257,286         2,257,286          2,257,286        1,504,857         83,603               ‐                       

Site Maintenance Landfill, etc. 5,854,205                2,351,682            3,502,523       ‐                     ‐                      ‐                    ‐                     ‐                     ‐                       

Contingency 24,769,374              a ‐                        ‐                   8,669,281         8,669,281          4,953,875        2,229,244         247,694             ‐                       

Basin Closure 364,175,851$          23,665,671$       82,403,061$   96,479,028$     96,479,028$     57,808,176$   5,551,858$       1,789,030$       ‐$                    

CCP Basin Support Projects 2,200,931                b 299,794               1,220,360       680,777             ‐                      ‐                    ‐                     ‐                     ‐                       

CCP Oversight & LRP 6,190,074                c 5,766,038            102,294           64,348               64,348               64,348             64,348               64,348               ‐                       

CCP Inspections and Maintenance 1,769,648                d ‐                        ‐                   391,027             390,503             319,373           329,373             339,373             ‐                       

CCP Engineering 449,716                    e ‐                        ‐                   155,074             155,074             93,045             46,522               ‐                     ‐                       

EHS 24,531,930              f 9,935,805            2,678,601       2,488,680         2,488,680          2,341,246        2,311,921         2,286,995         ‐                       

Post‐Closure Maintenance 3,579,398                g ‐                        ‐                   ‐                     ‐                      ‐                    ‐                     ‐                     119,313              

Previous Landfill ARO Cash Flows ‐                            h ‐                        ‐                   ‐                     ‐                      ‐                    ‐                     ‐                     ‐                       

Inflation Impacts 16,164,504              i ‐                        ‐                   2,506,473         5,041,118          4,661,585        862,065             588,675             19,865                

Total Riverbend 419,062,052$         39,667,308$       86,404,316$   102,765,409$  104,618,751$   65,287,773$   9,166,087$       5,068,422$       139,179$           

FN ‐ Please see Footnotes on Page 4 for further 

explanations
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Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ Riverbend

As of 12/31/2016

Item

Mobilization and Site Preparation

Site Infrastructure

Water Treatment & Management

Ash Processing

Construct Landfill & Cap‐In‐Place

Site Restoration, Demobilization, Closing

Engineering Closure Plans

Duke Cost

Site Maintenance Landfill, etc.

Contingency

Basin Closure

CCP Basin Support Projects

CCP Oversight & LRP

CCP Inspections and Maintenance

CCP Engineering

EHS

Post‐Closure Maintenance

Previous Landfill ARO Cash Flows

Inflation Impacts

Total Riverbend

FN ‐ Please see Footnotes on Page 4 for further 

explanations

Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast

2023 2024 2025 2026 2027 2028 2029 2030 2031 2032

‐$                     ‐$                     ‐$                     ‐$                     ‐$                   ‐$               ‐$               ‐$               ‐$               ‐$              

‐                        ‐                        ‐                        ‐                        ‐                     ‐                  ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                     ‐                  ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                     ‐                  ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                     ‐                  ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                     ‐                  ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                     ‐                  ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                     ‐                  ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                     ‐                  ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                     ‐                  ‐                  ‐                  ‐                  ‐                 

‐$                     ‐$                     ‐$                     ‐$                     ‐$                   ‐$               ‐$               ‐$               ‐$               ‐$              

‐                        ‐                        ‐                        ‐                        ‐                     ‐                  ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                     ‐                  ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                     ‐                  ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                     ‐                  ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                     ‐                  ‐                  ‐                  ‐                  ‐                 

119,313               119,313               119,313               119,313               119,313             119,313         119,313         119,313         119,313         119,313        

‐                        ‐                        ‐                        ‐                        ‐                     ‐                  ‐                  ‐                  ‐                  ‐                 

23,484                 27,197                 31,006                 34,914                 38,924               43,039           45,161           49,273           53,488           57,808          

142,797$            146,510$            150,319$            154,228$            158,238$          162,352$      164,475$      168,587$      172,801$      177,121$     
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Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ Riverbend

As of 12/31/2016

Item

Mobilization and Site Preparation

Site Infrastructure

Water Treatment & Management

Ash Processing

Construct Landfill & Cap‐In‐Place

Site Restoration, Demobilization, Closing

Engineering Closure Plans

Duke Cost

Site Maintenance Landfill, etc.

Contingency

Basin Closure

CCP Basin Support Projects

CCP Oversight & LRP

CCP Inspections and Maintenance

CCP Engineering

EHS

Post‐Closure Maintenance

Previous Landfill ARO Cash Flows

Inflation Impacts

Total Riverbend

FN ‐ Please see Footnotes on Page 4 for further 

explanations

Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast

2033 2034 2035 2036 2037 2038 2039 2040 2041 2042 2043

‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$              

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$              

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

119,313         119,313         119,313         119,313         119,313         119,313         119,313         119,313         119,313         119,313         119,313        

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

62,236           66,775           71,427           76,195           81,083           86,093           91,228           96,492           101,887         107,417         113,085        

181,549$      186,088$      190,740$      195,509$      200,396$      205,406$      210,541$      215,805$      221,200$      226,730$      232,398$     
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Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ Riverbend

As of 12/31/2016

Item

Mobilization and Site Preparation

Site Infrastructure

Water Treatment & Management

Ash Processing

Construct Landfill & Cap‐In‐Place

Site Restoration, Demobilization, Closing

Engineering Closure Plans

Duke Cost

Site Maintenance Landfill, etc.

Contingency

Basin Closure

CCP Basin Support Projects

CCP Oversight & LRP

CCP Inspections and Maintenance

CCP Engineering

EHS

Post‐Closure Maintenance

Previous Landfill ARO Cash Flows

Inflation Impacts

Total Riverbend

FN ‐ Please see Footnotes on Page 4 for further 

explanations

Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast

2044 2045 2046 2047 2048 2049 2050 2051 2052 2053 2054 2055

‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$        ‐$        ‐$        ‐$       

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐          ‐         

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐          ‐         

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐          ‐         

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐          ‐         

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐          ‐         

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐          ‐         

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐          ‐         

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐          ‐         

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐          ‐         

‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$               ‐$        ‐$        ‐$        ‐$       

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐          ‐         

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐          ‐         

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐          ‐         

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐          ‐         

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐          ‐         

119,313         119,313         119,313         119,313         119,313         119,313         119,313         119,313         ‐          ‐          ‐          ‐         

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐          ‐         

118,895         124,850         130,954         137,211         143,624         150,198         156,935         163,842         ‐          ‐          ‐          ‐         

238,208$      244,164$      250,268$      256,524$      262,937$      269,511$      276,249$      283,155$      ‐$        ‐$        ‐$        ‐$       
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Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ Riverbend

As of 12/31/2016

Item

Mobilization and Site Preparation

Site Infrastructure

Water Treatment & Management

Ash Processing

Construct Landfill & Cap‐In‐Place

Site Restoration, Demobilization, Closing

Engineering Closure Plans

Duke Cost

Site Maintenance Landfill, etc.

Contingency

Basin Closure

CCP Basin Support Projects

CCP Oversight & LRP

CCP Inspections and Maintenance

CCP Engineering

EHS

Post‐Closure Maintenance

Previous Landfill ARO Cash Flows

Inflation Impacts

Total Riverbend

FN ‐ Please see Footnotes on Page 4 for further 

explanations

Forecast Forecast

2056 2057

‐$        ‐$       

‐          ‐         

‐          ‐         

‐          ‐         

‐          ‐         

‐          ‐         

‐          ‐         

‐          ‐         

‐          ‐         

‐          ‐         

‐$        ‐$       

‐          ‐         

‐          ‐         

‐          ‐         

‐          ‐         

‐          ‐         

‐          ‐         

‐          ‐         

‐          ‐         

‐$        ‐$       
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Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ WS Lee

As of 12/31/2016

Actual Actual Forecast Forecast Forecast Forecast Forecast Forecast

Item Total FN 2015 2016 2017 2018 2019 2020 2021 2022

Mobilization and Site Preparation 9,259,791$              1,173,279$          108,304$        2,991,828$         2,991,828$         1,994,552$         ‐$                   ‐$                   ‐$                     

Site Infrastructure 6,205,949                 782,530               1,619,483       760,787               760,787               570,590               570,590             380,394             380,394              

Water Treatment & Management 40,935,835              132,329               9,773               ‐                        16,316,293         16,319,293         8,158,147          ‐                      ‐                       

Ash Processing 133,035,230            9,143,284            20,919,276     18,306,253         18,306,253         18,306,253         18,306,253       18,306,253       11,441,408         

Construct Landfill & Cap‐In‐Place 21,429,790              ‐                        ‐                   ‐                        ‐                        12,857,874         8,571,916            ‐                       

Site Restoration, Demobilization, Closing 9,307,375                 ‐                        ‐                   ‐                        ‐                        ‐                        2,792,213          2,792,213          1,861,475           

Engineering Closure Plans 9,888,982                 755,659               1,445,217       2,050,161            1,025,081            1,025,081            1,025,081          1,025,081          1,025,081           

Duke Cost 25,828,770              1,458,761            2,832,155       3,361,399            3,361,399            3,361,399            3,361,399          3,112,407          3,112,407           

Site Maintenance Landfill, etc. ‐                             ‐                        ‐                   ‐                        ‐                        ‐                        ‐                      ‐                      ‐                       

Contingency 18,466,055              a ‐                        ‐                   4,616,514            4,039,450            3,462,385            3,462,385          1,154,128          1,154,128           

Basin Closure 274,357,777$          13,445,841$       26,934,207$   32,086,942$       46,801,091$       57,897,427$       46,247,983$     26,770,475$     18,974,893$      

CCP Basin Support Projects 10,478,774              b 3,260,648            7,218,126       ‐                        ‐                        ‐                        ‐                      ‐                      ‐                       

CCP Oversight & LRP 2,760,826                 c 2,454,749            135,792           28,381                 28,381                 28,381                 28,381               28,381               28,381                

CCP Inspections and Maintenance 2,216,166                 d ‐                        ‐                   478,610               478,379               308,544               313,544             318,544             318,544              

CCP Engineering 599,403                    e ‐                        ‐                   206,691               206,691               124,014               62,007               ‐                      ‐                       

EHS 2,613,745                 f 526,086               1,056,612       229,000               229,000               205,550               190,250             177,245             ‐                       

Post‐Closure Maintenance 6,187,645                 g ‐                        ‐                   ‐                        ‐                        ‐                        ‐                      ‐                      ‐                       

Previous Landfill ARO Cash Flows ‐                             h ‐                        ‐                   ‐                        ‐                        ‐                        ‐                      ‐                      ‐                       

Inflation Impacts 25,026,442              i ‐                        ‐                   825,741               2,417,017            4,503,016            4,862,821          3,586,741          3,217,053           

Total WS Lee 324,240,779$          19,687,325$       35,344,738$   33,855,365$       50,160,558$       63,066,933$       51,704,987$     30,881,386$     22,538,870$      

FN ‐ Please see Footnotes on Page 4 for 

further explanations
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Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ WS Lee

As of 12/31/2016

Item

Mobilization and Site Preparation

Site Infrastructure

Water Treatment & Management

Ash Processing

Construct Landfill & Cap‐In‐Place

Site Restoration, Demobilization, Closing

Engineering Closure Plans

Duke Cost

Site Maintenance Landfill, etc.

Contingency

Basin Closure

CCP Basin Support Projects

CCP Oversight & LRP

CCP Inspections and Maintenance

CCP Engineering

EHS

Post‐Closure Maintenance

Previous Landfill ARO Cash Flows

Inflation Impacts

Total WS Lee

FN ‐ Please see Footnotes on Page 4 for 

further explanations

Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast

2023 2024 2025 2026 2027 2028 2029 2030 2031 2032

‐$                      ‐$                      ‐$                      ‐$                      ‐$                   ‐$                ‐$                ‐$                ‐$                ‐$               

380,394               ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                  ‐                 

1,861,475            ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                  ‐                 

512,540               ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                  ‐                 

1,867,444            ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                  ‐                 

577,064               ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                  ‐                 

5,198,918$          ‐$                      ‐$                      ‐$                      ‐$                   ‐$                ‐$                ‐$                ‐$                ‐$               

‐                        ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                  ‐                 

‐                        ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                  ‐                 

206,255               206,255               206,255               206,255               206,255             206,255         206,255         206,255         206,255         206,255        

‐                        ‐                        ‐                        ‐                        ‐                      ‐                  ‐                  ‐                  ‐                  ‐                 

1,063,886            47,015                 53,600                 60,356                 67,288               74,400           78,070           85,178           92,464           99,932          

6,469,059$         253,270$             259,855$             266,611$             273,543$           280,655$       284,325$       291,433$       298,719$       306,186$      
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Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ WS Lee

As of 12/31/2016

Item

Mobilization and Site Preparation

Site Infrastructure

Water Treatment & Management

Ash Processing

Construct Landfill & Cap‐In‐Place

Site Restoration, Demobilization, Closing

Engineering Closure Plans

Duke Cost

Site Maintenance Landfill, etc.

Contingency

Basin Closure

CCP Basin Support Projects

CCP Oversight & LRP

CCP Inspections and Maintenance

CCP Engineering

EHS

Post‐Closure Maintenance

Previous Landfill ARO Cash Flows

Inflation Impacts

Total WS Lee

FN ‐ Please see Footnotes on Page 4 for 

further explanations

Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast

2033 2034 2035 2036 2037 2038 2039 2040 2041 2042 2043

‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$               

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$               

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

206,255         206,255         206,255         206,255         206,255         206,255         206,255         206,255         206,255         206,255         206,255        

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                 

107,586         115,432         123,475         131,718         140,167         148,828         157,705         166,804         176,130         185,690         195,488        

313,841$       321,687$       329,729$       337,973$       346,422$       355,082$       363,960$       373,058$       382,385$       391,945$       401,743$      
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Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ WS Lee

As of 12/31/2016

Item

Mobilization and Site Preparation

Site Infrastructure

Water Treatment & Management

Ash Processing

Construct Landfill & Cap‐In‐Place

Site Restoration, Demobilization, Closing

Engineering Closure Plans

Duke Cost

Site Maintenance Landfill, etc.

Contingency

Basin Closure

CCP Basin Support Projects

CCP Oversight & LRP

CCP Inspections and Maintenance

CCP Engineering

EHS

Post‐Closure Maintenance

Previous Landfill ARO Cash Flows

Inflation Impacts

Total WS Lee

FN ‐ Please see Footnotes on Page 4 for 

further explanations

Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast

2044 2045 2046 2047 2048 2049 2050 2051 2052 2053 2054 2055

‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$        ‐$        ‐$       

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐         

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐         

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐         

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐         

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐         

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐         

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐         

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐         

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐         

‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$                ‐$        ‐$        ‐$       

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐         

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐         

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐         

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐         

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐         

206,255         206,255         206,255         206,255         206,255         206,255         206,255         206,255         206,255         ‐          ‐          ‐         

‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐                  ‐          ‐          ‐         

205,532         215,827         226,379         237,194         248,281         259,644         271,292         283,230         295,467         ‐          ‐          ‐         

411,787$       422,081$       432,633$       443,449$       454,536$       465,899$       477,546$       489,485$       501,722$       ‐$        ‐$        ‐$       
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Duke Energy Carolinas

CCR ARO Project Cost Estimates ‐ WS Lee

As of 12/31/2016

Item

Mobilization and Site Preparation

Site Infrastructure

Water Treatment & Management

Ash Processing

Construct Landfill & Cap‐In‐Place

Site Restoration, Demobilization, Closing

Engineering Closure Plans

Duke Cost

Site Maintenance Landfill, etc.

Contingency

Basin Closure

CCP Basin Support Projects

CCP Oversight & LRP

CCP Inspections and Maintenance

CCP Engineering

EHS

Post‐Closure Maintenance

Previous Landfill ARO Cash Flows

Inflation Impacts

Total WS Lee

FN ‐ Please see Footnotes on Page 4 for 

further explanations

Forecast Forecast

2056 2057

‐$        ‐$       

‐          ‐         

‐          ‐         

‐          ‐         

‐          ‐         

‐          ‐         

‐          ‐         

‐          ‐         

‐          ‐         

‐          ‐         

‐$        ‐$       

‐          ‐         

‐          ‐         

‐          ‐         

‐          ‐         

‐          ‐         

‐          ‐         

‐          ‐         

‐          ‐         

‐$        ‐$       

DEC Revised Kerin Exhibit 11 
Docket No. E-7, Sub 1146- Doc. Ex. 3685 -
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Doc. Ex. 90BATEMAN SUPPLEMENTAL EXHIBIT 1, PAGE 54 

Duke Energy Progress, LLC 
Docket No. E-2, Sub 1142 
Amortize deferred environmental costs 
For the test period ended December 31,2016 
(Dollars in thousands) 

Line 
No. Description 
1 
2 Projected Ending Balance 
3 
4 Balance for Amortization 
5 

6 Years to Amortize 
7 

8 Annual amortization (L4/L 16) 
9 

10 Statutory tax rate 
11 
12 Impact to income taxes (~L4 x L6) 
13 
14 Impact to operating income (-LB- L 12) 
15 
16 Impact to Rate Base 
17 
18 COS Coal Ash Deferral in Rate Base 12/31/2016 

19 
20 Projected 2017 Coal Ash Balance for Rate Base (L2) 
21 Less 2018 Coal Ash Deferral Amortization (-L8) 

22 Projected Coal Ash Deferral Balance in rate base 12/3112018 
23 
24 Change in Coal Ash Deferred Asset in Rate Base (L22-L 18) 
25 
26 Change in ADIT on Working Capital (-L 24 x L 10) 

(1] NC-1802- Deferral Col (p) Line 33 
(2] NC-01 04 - 2017 Composite Tax rate, Line 10 

NC-1801(C) 
Page 1 of 1 

Supplemental 

Total 
NC Retail 

$ 236,315 

$ 236,315 

5 

$ 47,263 

[1] 

37.0599% [2] 

$ (17,516) 

$ (29,747) 

$ 153,032 

236,315 
(47,263) 

189,052 

$ 36,020 

$ (13,349) 
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DOCKET NO. G-5, SUB 327 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 
- -

In the Matter of 
Application of Public Service Company· 
of North Carol ina·, Inc., for an 
Adjustment of its Rates and Charges 

l 
) 

,ORDER GRANTING 
PARTIAL RATE INCREASE 

HEARD IN: Statesville: 

Gastonia: 

· Ashevi 11 e: 

Raleigh: 

. July 12, 1994, at 7:00p.m., Courtroom No.-2, Iredell 
County Hall of Justice, 201· Water Street, .Statesville, 
North Carolina .. -

July 13, 1994, at 7:0D.p.m., Courtroom'A, Gaston County 
Courthouse, 151 South Street,_ Gastonia, North carol ina 

July 14, 1994, _at 7:00 p.m._, District Courtroom 1-A 
(Night Court, ·Ground Floor), Buncombe County 

·Courthouse,. 60 Courthouse Plaza, .Ashevi.lle, Nor.th 
carol ina ' ,; · 

August 15,· 1994, at 7:00 p.m .. , CoTIIIlission· Hea_ring Room 
No. 2115, Second Floor, Dobbs Building, 430 North 
Salisbury Street, ·Raleigh, North Carolina 

August 16"19, .1994, Commission Hearing Room No. 2115,. 
second Floor, 'Dobbs Building, 430 North Salisbury 
Streett, R~]eigh, North ~arolina · 

'BEFORE: ··Cotm~issioner Lau~enc·e A'. Cobb, Presidfng; and Corrmissioners C~arles H. 
Hughes and Ralph A; Hunt ' · , · · 

APPEARANCES: -

For Public Service Company'of North-Carolina, Inc.: 

William A·. Davis, II, and Daniel W·. Clark., Tharrington, Smith, and · 
Hargrove, 209 Fayetteville Street Hal), Raleigh, North. Carolina 27602 

For Car011na·utility Customers Association, Inc.: 

Sam J. Ervin, IV, Byrd, Byrd, Whisnant, McMahon l Ervin,·Post Office 
Drawer 1269, Morganton, North Carolina 28680-1269 

For the City of Durham: 

W. I. Thorton, Jr., City Attorney, City .of Durham, 101. c';ty Hall 
Plaza, Durham, North Carolina 27701 

159 
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For the North Carolina Department of Justice: 

Margaret A. Force, J. Hark Payne, and Richard L. Griffin, Assistant 
Attorneys General, Department of Justice, Post Office Box 629, 
Raleigh, North Carolina 27626 
For: The Using and Consuming Public 

For the Public Staff: 

Vickie L. Hoir, Gisele L. Rankin, and James D. -uttle\ Staff 
Attorneys, Public Staff - North Carolina Utilities Commission, Post 
Office Box 29520, Raleigh, North Carolina 27626-0520 
For: The Using and Consuming Public 

BY THE COMMISSION: On March 9, 1994, Public Service Company of North 
Carolina, Inc. (PSNC or Company) filed an application with the North Carolina 
Uti 1 I ties Commission (Commission) seeking authority to adjust its rates and 
charges for natural gas service in North Carolina and to make certain changes to 
its rules, regulations and tariffs. PSNC requested that the proposed rates be 
effective on and after April 8, 1994. Concurrent with the filing of its 
application, the Company filed a Petition to Omit or Modify Portions of G-1 
Filing Requirements. 

On March 24, 1994, the Commission issued an Order Granting Petition which 
allowed PSNC to omit or modify portions of the G-1 filing requirements as set out 
In the order. 

On April 6, 1994, the Commission issued an Order suspending the proposed 
rates, declaring the matter to be a general rate case, setting the matter for 
investigation and hearing, establishing the test period, requiring public notice, 
and establishing dates for the prefiling of testimony. 

Carolina Utility Customers Association, Inc. (CUCA), and the City of Durham 
filed Motions to Intervene which were allowed by the Commission. The Attorney 
General filed Notice of Intervention, and the Public Staff intervened through its 
appearance at the hearing. 

Public hearings were held as scheduled. The following public witnesses 
appeared and testified: 

Statesville: 
Gastonia: 
Asheville: 
Raleigh: 

Faye K. Rogers 
William Hartin 
Harjorie Lockwood, William Eo Gravely 
Steven Jurovics·, J.L. Cook., Norman F. Carden lll, June 
Horvitz 

Witnesses for the parties presented evidence in Raleigh beginning on 
August 16, 1994. 

PSNC presented the testimony and/or exhibits of the following witnesses: 

1. Charles E. Ziegler, Jr., Chairman, President and Chief Executive 
Officer of PSNC; 

160 
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22. Prior to the conmencement of the evidentiary hearings in this 
proceeding, PSNC an~ the Public Staff entered into a stipulation in which the 
parties to that document agreed that the current depreciation rates should 
continue to be used except for the rates for account numbers 376 (Distribution 
Mains) and 380 (Distribution Services). 

23. It is appropriate to use the stipulated depreciation rates in this 
proceeding, which are 2.81% for Distribution Hains and 4.43% for Distribution 
Services. . · · 

24. The Stipulation pertaining to the Company's depreciation rates as set 
forth in the attached Appendix B should be approved. 

HANUF~CTURED GAS PLANT TRACKER - RIDER F 

25. PSNC owns six sites, either solely or jointly with others, that were 
formerly operated as manufactured gas plants (HGP). The Company acquired the 
sites in the late-1930s and early-1940s and operated them until the early-1950s. 
The plants were used to manufacture gas for more than 50 years; the Company 
operated them for a maximum of 15 ·years. The HGP sites are currently the subject 
of investigations under environmental laws. 

26. The Company's proposed Rider F - Manufactured Gas Plant Tracker. would 
allow the Company to adjust its rates periodically to recover the costs it incurs 
related to the clean-up of HGP sites. The Company's proposed Rider F should be 
rejected. 

27. The proposed Rider F would.provide a limited opportunity for prudency 
review of clean-up costs and would provide less motivation for PSNC to minimize 
costs or seek contributions from others. 

28. A general rate case is the appropriate forum for reviewing the HGP 
clean-up costs. Deferral and amortization of the MGP costs in a general rate 
case will result in more stable rates than·would recovery of these costs through 
the Company's proposed tracker and will afford an adequate opportunity for 
prudency review. 

29. The unamortized balance of MGP costs should not be included in rate 
base. The resulting sharing of clean-up costs between ratepayers and 
shareholder·s will provide PSNC motivation to minimize costs and to pursue 
contributions from other potentiallY r~sponsible parties and insurers. 

30. It is appropriate to increase O&H expenses by $50,000 to reflect the 
amortization over a t~ree-year period of $150,001 of incurred HGP costs. 

RATE BASE 

31. The appropriate level of gas utility plant in service for use in this 
proceeding is $499,618,895. 

32. The appropriate level of accumulated depreciation for use in this 
proceeding is $153,457,716. 

164 
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Public Staff witness Hoard recommended that the Commission not approve the 
Company's proposed tracker. Mr. Hoard stated that Public Staff counsel had 
advised him that the Commission has previously ruled that a tracker of the type. 
proposed by PSNC would preclude-appropriate regulatory oversight of the.utility's 
overall expenses and that, absent specific statutory authority, the Commission 
does not have the authority to approve such a tracker. Public Staff witness 
Hoard testified that trac~ers have been approved for significant cost items, such 
as gas costs for gas utilities and fuel costs for electric utilities, but he 
pointed out that there is specific authority given to the Commission for changing 
utility rates as the result of changes in these types of costs. Hr. Hoard stated 
that just because a cost changes or varies slgnificantly over time does not 
necessarily result in a tracker. 

Public Staff witness Hoard was also questioned on whether a traclc.er 
mechanism would result in smoother .ratemak.ing treatment over time relative to 
deferral and amortization. Mr. Hoard teStified that.a t~acker could allow the 
Company's rates to jump up and down depending on much has been incurred, 
resulting in more volatility in rates than if the costs were amortized as he has 
recoiiillended. 

Public Staff witness Hoard .also testified that the appropriate forum .for 
reviewing and analyzing and investigating HGP costs is a rate case due to the 
potential liability and complexity of the issue. He stated that an expedited 
proceeding, such as a tracker proceeding, would not give HGP clean-up costs the 
full attention that they receive fn a rate case. Hr. Hoard explained that-more 
resources can be marshalled in ·a rate case proceeding than in an expedited 
proceeding to assure that the clean-up costs are prudently incurred and that. the· 
Company's, initial operation of the sites was prudent. Hr. Hoard testified that 
the Public Staff's review of MGP costs would be a much more manageable task and 
that the Public Staff could do a. better job of performing its investigation in 
the context of a rate case than in the context of an expedited tracker 
proceeding. 

Mr. Hoard recoTmlended that the Company's O&H expenses be increased by 
$50,000 to reflect the amortization of $150,001 of actual incurred HGP costs over 
a three-year period. Hr. -Hoard testified that the Commission may want to 
determine the appropriate amortization period for future HGP clean-up costs on 
a case-by-case basis in the future considering the dollars involved and the r"ate 
impacts of its decisions. 

Mr. Hoard also recommended that the unamortized balance of MGP costs not be 
included in rate base. Public Staff witness Hoard testified that he does not 
believe it is the responsibility o-f current ratepayers to absolve shareholders 
of !11 cost responsibility for cleaning up the sites. He stated that excluding 
the unamortized balance of deferred 'HGP costs from rate base would require 
sharehol~~r~ to share in the cost_by being required to bear the carrying costs 
associated with the unamortized balance of lGP costs. Hr. Hoard noted that this 
ratemak.ing treatment is consistent with the Commission's treatment in the past 
for abandoned plant costs by electric utilities. Hr. Hoard· also testified that 
although interest is accrued on the deferred gas cost accounts of gas utilities, 
the Commission does not normally allow utilities to accrue interest on expenses 
deferred as the result of accounting orders. 
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Company witness Dickey testified that if the Public Staff's ratemaking 
treatment is adopted, carrying costs on the uncollected balance should be allowed· 
to lessen the impact on PSNC. He reconmended that the' overall cost of capital 
rate or 10% be applied to the uncollected balance. 

Jn his brief, the Attorney General argued against adoption of the Company's 
proposed tracker. He argued that there is insufficient evidence concerning the 
costs, duration~ ·and rate impact of. such a tracker at this time, that the entire 
burden of HGP clean-up costs should not be placed on current ratepayers as 
current operating expenses, that the proposed tracker would not. provide 
sufficient opportunity for prudency review, and that the traclcer would not 
provide sufficient motivation for PSNC to minimize costs. · 

The Commission concludes that the Company's proposed MGP tracker should not 
be approved. Assuming, without deciding, that the Commission would have legal 
authority to approve such a tracker, the Commission believes that this is not an 
appropriate situation for such an extraor~inary rate mechanism. Provisional, 
non-fixed rates should be reserved for limited circumstances. Public Service is 
just beginning to investigate MGP clean-up. Management of the MGP sites could 
take decades and cost tens of millions of dollars. Approval of the· proposed 
tracker would have far reaching consequences which cannot be known at this early 
stage. Further, complicated prudency issues are likely to arise in connection 
with the HGP clean-up. Among the factors to be considered in passing these costs 
on to the ratepayers are whether the Company's initial operation of each site was 
prudent, whether the clean-up costs were prudently incurred, and whether 
contributions should' be provided by prior and joint owners. The Company's 
proposed tracker would provide a 1 imited opportunity for review of these prudency 
issues. Finally, the Company's proposed _tracker should. be rejected because a 
passthrough of MGP"clean-up costs to current ratepayers will inevitably undermine 
PSNC's motivation to minimize costs and to pursue contributions from others. 
Based ·on the foregoing Concerns, the Commission rejects the Company's proposed 
HGP tracker. 

On" the other hand, the approach advocated by the Public Staff addresses all 
of these concerns. Public Staff witness Hoard recommended that actual incurred 
HGP clean-up costs should be recovered in this case by amortization over a three
year <period. He further testified as follows regarding this issue: 

I recommend that the Company continue to record its actual incurred 
MGP costs in Account 186.10 0012- Environmental Compliance Costs (a 
miscellaneous deferred debit subaccount), as approved by the 
Commission in its order dated May 11, 1993, in Docket No. G-5", Sub 
317. The additional HGP costs will be eligible for recovery through 
rates in the Company's next rate case. Of course, these additional 
costs will be subject to investigation and review in the next rate 
case by the Public Staff and the Corrmiss.ion before they can be 
recovered through rates. The appropriate amortization period 
applicable· to those costs should be addressed during the next 
~roceeding. 

ISO 
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The HGP costs that are approved for recovery in this proceeding should 
be transferred to a separate account and the Company should credit the 
account each month to reflect the monthly amortization of the costs to 
expenses. 

The Commission concludes that the Company should account for the MGP clean-up 
costs in the manner described by Mr. Hoard. The Commission concludes that this 
approach is appropriate as a matter of 1 aw and as a matter of policy. It is 
proper and in the public interest for the Commission to allow PSNC to recover the 
prudently-incurred clean-up costs. from current ratepayers as reasonable operating 
expenses; even though the HGP sites are not used and useful in providing gas 
service to current customers. At the same time, however, it is not appropriate 
for ratepayers to relieve shareholders of all cost responsibility associated wi,th 
the ratemaking treatment of HGP clean-up. We conclude that the proper balance 
between ratepayer and shareholder interests is achieved by amor,tizing the 
prudently-incurred costs to O&H expenses in general rate cases but denying the 
Company any recovery from ratepayers of the carrying costs on the deferred ··and 
the unamortized HGP clean-up cost balances. A sharing of HGP clean-up costs 
between ratepayers and shareholders has been adopted by several other state 
commissions. See, e.g., AG Dickey Cross Examination Exhibits I and 2; 146 PUR 
4th 123; 147 PUR 4th I. This treatment is analogous to the treatment ordered by 
this Commission for the costs of abandoned nuclear plants of electric utilities, 
which was upheld as reasonable by the North carolina Supreme Court. See state 
ex. rel. Utilities Commission v. Thornburg, 325 N.C. 463 (l98g). This approach 
will provide an appropriate forum where prudency issues can receive the 
regulatory oversight they deserve in the context of general rate cases. This 
approach will give the Company an incentive to minimize clean-up costs and to 
pursue contributions. Finally, the ColliJiis.sion concludes that this approach will 
result in greater rate stability. Rather than recovered over a 12-month period, 
the costs can be amortized over an aPpropriate period, determined in each case, 
depending upon their magnitude. 

The Conunission finds· it appropriate to allow the Company to reco_ver its 
$150,001 of,actual incurred HGP costs by increasing O&H expenses, by $50,000 to 
reflect the amortization of these costs over a three-year period. The Commission 
is aware that witness Richardson testified that the Com~any had spent a slightly 
higher amount as of June 30, 1994, but the June 30', 19g4, figure was not 
presented until the hearing and there was no opportunity for other parties to 
investigate these additional costs. The Commission therefore believes that 
$150,001 is the appropriate amount for use in this case. These costs are being 
amortized over a three-year period in consideration of the dollars involved and 
the rate impact and also to be consistent with the amortization period found 
reasonable for rate case expenses in this proceeding. 

To assist the Commission in monitoring the progress of the Company's MGP 
clean-up, the Commission requires the Company to file annual reports on their 
investigation and remediation efforts. These reports shall be filed October 1 
of each year and shall be maintained in a separate docket in the Chief Clerk's 
Office. 
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Site Facts - DEC 

Commercial Generation Capacity Retirement Date, if 

Site Operation Date (MW) applicable 

Allen 1957 1127 n/a 
Belews Creek 1974 2220 n/a 
Buck 1941 370 U3&4 -2011 U5&6 2013 

Cliffside 5 1940 1396 n/a 
Cliffside 1-4 1940 210 2011 

Dan River 1949 290 2012 

Riverbend 1952 466 2013 

WSLee 1951 200 2014 

Marshall 1965 2078 n/a 

Note: quantities represent basin ash only and do not include fill or landfill ash quantities 

Quantity of 

ash on site in 

basins (in 

million tons 

Possible closure approach MT) 

Cap in Place 16.6MT 

Cap in Place 12.2MT 

Beneficiation 6.5MT 

Cap in Place 7.4MT 

Onsite landfill 0 

Offsite excavation/onsite 

landfill 1.6MT 

Offsite excavation 2.1MT 

Onsite landfill 2.3MT 

Cap in Place 16.7MT 

Kerin Exhibit 4 
Page 1 of 1 

Is a CCR landfill 

envisioned for 

the site? 

No 

No 

No 

No 

Yes 

Yes 

No 

Yes 

No 

I-\ -:t> 
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~~ENERGY. 

H.B. ROBINSON STEAM ELECTRIC PLANT 

ASH BASIN 

CLOSURE PLAN 
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_ Certified by: 

HDR Engineering, Inc. of the Carolinas 

440 S. Church Street, Suite 1000 

Charlotte, NC 28202 

South Carolina Certificate of Authorization No. C0318 

ROB_CLOSE_PLN 

Rev. 0 

Kerin Exhibit 9 
Page 23 of 51 
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ROB_CLOSE_PLN 
Rev. 0 

Duke Energy Progress, LLC (Duke Energy) prepared this Closure Plan for the Coal 
Combustion Residuals (CCR) surface impoundment {Ash Basin) at the H.B. Robinson Steam 
Electric Plant (Robinson) pursuant to the requirements of 40 C.F.R. § 257.1 02{b) .of the 
Disposal of CCR from Electric Utilities rule, 80 Fed. Reg. 21302 (April17, 2015) (CCR Rule). 
HDR Engineering, Inc. of the Carolinas (HDR) was retained by Duke Energy to certify that this 
Closure Plan meets the requirements of 40 C.F.R. § 257.102. The information contained in 
this Closure Plan will be used to assist Duke Energy in the closure of the Ash Basin located in 
Darlington County, South Carolina, on property owned by Duke Energy. This Closure Plan 
may be amended pursuant to the requirements of40 C.F.R. § 257.102(b)(3). Presented below 
are: 

1. A narrative of closure activ~ies; 
2. A description of the procedures to remove CCR and decontaminate the CCR unit; 
3. An estimate of the in-place CCR inventory requiring closure; 
4. An estimate of the largest area of the CCR unit requiring a final cover (as needed); 
5. A closure schedule; and 
6. A written certification from a qualified professional engineer, licensed in South Carolina, 

that this Closure Plan meets the requirements of 40 C.F.R. § 257.102. 

1 NARRATIVE OF CLOSURE ACTIVITIES 

The purpose of this Closure Plan is to describe the steps required to close the Ash Basin at 
Robinson consistent with recognized and generally accepted good engineering practices. 
Closure of the Ash Basin will be designed to reduce the need for long-term maintenance and 
control the post-closure release of constituents into environmental pathways (i.e., air, surface 
water, groundwater). 

The Ash Basin will be closed through the removal of CCR, and the closure will be performed 
pursuant to 40 CFR § 257.102(c). CCR will be removed as described in the following section. 

2 CCR REMOVAL AND DECONTAMINATION 

The procedures to remove CCR from the Ash Basin include dewatering and utilizing appropriate 
equipment and methods to excavate and move the CCR to a permitted on-s~e landfill. 
Dewatering will include removal of bulk water/free liquids and interst~iallpore water (as needed) 
to allow for safe excavation. 

The existing embankment will be breached pursuant to a South Carolina Department of Health 
and Environmental Control (SCDHEC) Dam Safety permit approval. This breach is intended to 
promote free drainage of storm water from the closure area. 

Existing appurtenant structures, such as ditches, culverts, and miscellaneous· piping, will be 
decontaminated and abandoned in place, or removed and disposed in a permitted disposal 
facility, or placed in a beneficial use facility identified at the time of closure. Decontamination 

Robinson -Ash Basin 
Closure Plan 

1 

HDREngineering, Inc. of the Carolinas 
October 2016 

-App. 515-



Doc. Ex. 540

( 
~--' ' 

ROB_CLOSE_PLN 
Rev. 0 

Kerin Exhibit 9 

Page 25 of 51 

'-._ / procedures may consist of pressure washing, scrubbing, or other generally accepted 

decontamination procedures. 

Pursuant to 40 C.F.R. § 257.1 02(c), closure will be complete when groundwater monitoring 
concentrations do not exceed the applicable groundwater protection standard established 
pursuant to 40 C.F.R. § 257.95(h) for constituents listed in appendix IV to 40 C.F.R. Part 257. 

3 ESTIMATE OF IN-PLACE CCR INVENTORY 
The volume of CCR present in the Ash Basin was calculated and is presented in Table 1 below, 
pursuant to 40 C.F.R. § 257.102(b)(1)(iv). The volume is the estimated inventory of CCR that 
will be open (and require closure) at one time, and the estimate is based on bathymetric 
surveys, historical topography, and soil borings as of May 201.6. The annual surface 
impoundment inspections completed, pursuant to 40 C.F.R. § 257.83(b), and posted to the 
Duke Energy CCR website, pursuant to 40 C.F.R. § 257.107(g)(5), contain the most recent 
estimates of CCR material in the Ash Basin. 

Table 1. Estimated In-Place CCR Inventory 

Basin 

Ash Basin 

Quantity of CCR 
(cubic yards) 

2,632,000 

4 ESTIMATE OF LARGEST AREA REQUIRING FINAL COVER 
Closure of the Ash Basin will be accompli~hed by closure-by-removal pursuant to 40 C.F.R. § 
257.1 02(c); therefore, no final cover will be constructed in support of closure. 

5 CLOSURESCHEDULE 
Closure of the Ash Basin will be initiated pursuant to 40 C.F.R. § 257.1 02(e) and is anticipated 
to be completed within seven years of the commencement of closure activities. The closure time 
frame includes a two-year time extension beyond the time specified in 40 C.F.R. § 
257.102(f)(1 )(ii) on the basis that the anticipated time required to close the Ash Basin will need 
to be lengthened due to: 

• The Ash Basin being larger than 40 acres (estimated 72 acres); and 

• The need to relocate transmission lines to close a non-CCR-Rule-regulated ash storage 
area subject to Consent Agreement 15 - 23 - HW with the state of South Carolina. 

The completed demonstration establishing why it is not feasible to complete closure of the Ash 
Basin within the five-year time frame due to factors beyond the facility's control will be prepared 
and placed in the facility's operating record prior to the end of any two-year period pursuant to 
40 C.F.R. § 257.102(f)(2). 

Robinson -Ash Basin 
Closure Plan 
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HDR Engineering, Inc. of the Carolinas 
October 2016 
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Prior to commencing closure construction, design documents will be prepared to support 
applications for required local, state, and federal permits. Closure construction design 
documents will include construction drawings, technical specifications, and quality assurance 
testing work plans. The permits required for closure construction activities will be evaluated at 
the time of closure, and but are anticipated to include permits from SCDHEC and the U.S. Army 
Corps of Engineers. Preliminary time frames of anticipated closure activities are included below 
in Table 2. Duke Energy estimates that all of the closure activities for the Ash Basin will be 

completed by 2026. 

Table 2. Estimated Time frames for Closure Activities 

Closure Activity Time Frame (years)* 
SCDHEC Closure Plan Approval 1 

SCDHEC Landfill Permit Approval 1.5 
SCDHEC Permitting Approvals 

1 
(NDPES, E&SC, Air) 

DewaterinQ and Stabilization 1.5 
SCDHEC Dam Decommissioning 

0.5 Approval 
CCR Excavation 3 

• . . 
Estimated closure actiVIty lime frames may mclude some overlap . 

6 QUALIFIED PROFESSIONAL ENGINEER CERTIFICATION 
I, Philip A. Westmoreland being a registered Professional Engineer in the state of South 
Carolina, do hereby certify to the best of my knowledge, information, and belief, that the 
information contained in this written Closure Plan dated October 10,2016, was developed 
pursuant to the requirements of 40 C.F.R. § 257.102 and has been prepared in accordance with 
recognized and generally accepted good engineering practices. 

SIGNATURE 

Robinson -Ash Basin 
Closure Plan 

3 

DATE Oct 10, 2016 

HDR Engineering, Inc. of the Carolinas 
October 2016 

-App. 517-



- Doc. Ex. 2096 -

E-7 Sub 1146; Junis Part 6 of 6 

THE STATE OF SOUTH CAROLINA 

:(/Pr 

Public Staff 
Junis Exhibit 30 

BEFORE THE DEPARTMENT OF HEALTII AND ENVill.ONMENTAL CONTROL 

IN RE: DUKE ENERGY CAROLINAS, LLC 
W.S. LEE STEAM STATION 

ANDERSON COUNTY 

CONSENT AGREEMENT 
14-13-HW 

This Consent Agreement is entered into between the South Carolina Department of Health 

and Environmental Control (SCDHEC or th~ Department) and Duke Energy Carolinas, LLC (Duke 

Energy) with respect to the investigation and remediation of two ash placement areas at the William 

States (W.S.) Lee Steam Station located at 205 Lee Steam Road, Belton, South Carolina in Anderson 

County (Tax Map Number 260-00-01-003-000). The Site shall include the "Inactive Ash Basin" and 

the "Ash Fill Area," and all areas where ash, other coal combustion residuals, or their constituents, 

including contaminants, (collectively Coal Combustion Residuals or CCR or ash) may have 

potentially migrated from these ash placement areas, collectively referred to as the "Site." 

Duke Energy is entering into this Consent Agreement to assess and address any release or 

threat of release of Coal Combustion Residuals or other pollutants from the Site to the environment 

and to provide for the final disposition of the Site. Duke Energy will take all necessary steps in 

compliance with all environmental laws to prevent future releases from the Site. In the interest of 

resolving the matters herein without delay, Duke Energy agrees to the entry of this Consent 

Agreement without litigation and without the admission or adjudication of any issue of fact or law, 

except for purposes of enforcing this agreement. Duke Energy agrees that this Consent Agreement 

shall be deemed an admission of fact and law only as necessary for enforcement of this Consent 
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. Agreement by the Department or in subsequent actions relating to this Site by the Department. 

FINDINGS OF FACT 

Based on information known by the Department, the following findings of fact are asserted 

by the Department for purposes of this Consent Agreement: 

1. Duke Energy owns and operates W.S. Lee Steam Station as a cycling station to supplement 

supply when electricity demand is high. Three (3) coal-fired units, which became 

operational in the 1950's, generate approximately 370 megawatts (MW) of electricity. Units 

I and 2 were introduced to service beginning in 1951 followed by Unit 3 in 1959. Two (2) 

combustion turbines (CTs) were added in 2007 and generate an additional approximate 84 
' 

MWs. The CTs use diesel fuel or natural gas as their fuel source and serve as emergency 

back-up power to Oconee Nuclear Station. 

2. Prior to 1974, CCR was placed in the Inactive Ash Basin, which is an unregulated basin 

located south of the power plant. Constructed in 1951 and expanded in 1959, the Inactive 

Ash Basin was formed by an approximately 3, 700 feet long rim dike that ·impounds 

approximately 19 acres. The dike has a maximum height of 60 feet above grade with a crest 

elevation of 690 feet above sea level. 

3. CCR is believed to have been used in thepast as backfill into a borrow area identified as the 

Ash Fill Area, which is located near the Inactive Ash Basin. 

4. On May 1, 2014, Duke Energy initiated geotechnical characterization of the Inactive Ash 

Basin. 

5. On May 30, 2014, Duke Energy submitted a plan for the geotechnical characterization on the 

Ash Fill Area. 

2 

>
D.. 
0 
0 
..J 
<( 

0 
u. 
u. 
0 

co ..... 
0 
C\1 

""' C\1 
c: 
«< .., 

-App. 519-



- Doc. Ex. 2098 -

CONCLUSIONS OF LAW 

The Department has the authority to implement and enforce laws and related regulations 

pursuant to the South Carolina Hazardous Waste Management Act, S.C. Code Ann. §44-56-10, et. 

seq. (Rev. 2002 and Supp. 2013), the Pollution Control Act, S.C. Code Ann. §48-1-10 et seq. (Rev. 

2008 and Supp. 2013) and the South Carolina Solid Waste Policy and Management Act, S.C. Code 

Ann. §44-96-1 0, et. seq. (Rev. 2002 and Supp. 20 13). These Acts authorize the Department to issue 

orders; assess civil penalties; conduct studies, investigations, and research to abate, control and 

prevent pollution; and to protect the health of persons or the environment. 

NOW, THEREFORE IT IS AGREED, with the consent of Duke Energy and the 

Department, and pursuant to the South Carolina Hazardous Waste Management Act, the Pollution 

Control Act, and/or the Solid Waste Policy and Management Act, that Duke Energy shall: 

I. Within ninety (90) days of receipt of this fully executed Consent Agreement, submit to the 

Department for review and approval, an Ash Removal Plan for the Site. The Ash Removal 

I 

Plan shall include a time schedule for implementation of all major activities required by the 

Plan. The Ash Removal Plan must include, but is not limited to, characterization of the ash, 

provisions for the safe removal of the ash, management of storm water during the project, 

and management alternatives for the ash by either beneficial reuse or disposition in a South 

Carolina permitted Class 3 solid waste disposal facility or a facility meeting equivalent 

standards outside of South Carolina. The Ash Removal Plan shall also include an evaluation 

of the stability of the rim dike and any other slopes impounding the CCR placement areas 

during ash removal activities. Any comments generated through the Department's review of 

the Ash Removal Plan, must be addressed in writing by Duke Energy within fifteen (15) 

days of Duke Energy's receipt of said comments. Upon the Department's approval of the 

Ash Removal Plan and the time schedule for implementation thereof, the Ash Removal Plan 
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and schedule shall be incorporated herein and become an enforceable part of this Consent 

Agreement. 

2. Submit, along with but under separate cover from the Ash Removal Plan, a Health and 

Safety Plan (HASP) consistent with Occupational Safety and Health Administration 

regulations. The HASP shall be submitted to the Department in the form of one (I) 

electronic copy (.pdfformat). Duke Energy agrees the HASP is submitted to the Department 

for informational purposes only. The Department expressly denies any liability that may 

result from Duke Energy's implementation of the HASP. 

3. Begin implementation of the Ash Removal Plan described in paragraph I within fifteen (15) 

days of Duke Energy's receipt of the Department's written approval of the Ash Removal 

Plan. 

4. Upon completion of the work approved in the Ash Removal Plan, submit an Ash Removal 

Report to the Department. The Ash Removal Report shalJ summarize the activities taken 

during implementation of the Ash Removal Plan and shall contain appropriate 

documentation that ash has been removed from the Site in accordance with the Ash Removal 

Plan. 

5. Within thirty (30) days of approval of the Ash Removal Report, submit an Assessment Plan 

to the Department. The Assessment Plan shall include, but is not limited to, the following: a 

description of work needed for the delineation of the vertical and horizontal extent of any 

contamination, including an assessment of surface water, groundwater, and soil underlying 

the Site; an evaluation of risks to human health and the environment; and a schedule for 

implementation. 

6. Upon completion of the activities outlined in the approved Assessment Plan, submit to the 

Department an Assessment Report summarizing the findings of the investigations performed 

pursuant to the Assessment Plan. The Department shall review the Assessment Report to 
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determine completion of the field investigation and sufficiency of the documentation. If the 

Department determines that additional field investigation is necessary, Duke Energy shall 

conduct additional field investigation to complete such task. Alternatively, if the 

Department determines the field investigation to be complete, but the conclusions in Duke 

Energy's Assessment Report are not approved, Duke Energy shall submit a Revision to the 

Assessment Report within thirty (30) days after receipt of the Department's disapproval. 

The Revision shall address the Department's comments. 

7. Within sixty (60) days of approval of the Assessment Report, submit to the Department a 

Closure Plan which details the actions to be taken for the ·final disposition of the Site, and 

evaluates the need for additional remediation of soils, surface water and groundwater. If 

remedial actions are necessary, Duke Energy shall also submit to the Department for 

approval a Remedial Plan, which includes a proposed remedy, justification for the proposed 

remedy, the design of the proposed remedy and a schedule for implementation. The 

schedule of implementation must extend through full completion of the remedy. The 

Closure Plan and, if necessary, the Remedial Plan shall be based upon the results of the field 

investigation, ash removal activities and the following seven (7) criteria: 

a. Overall protection of human health and the environment; 

b. Compliance with applicable or relevant and appropriate standards; 

c. Long-term effectiveness and permanence; 

d. Reduction of toxicity, mobility or volume; 

e. Short-term effectiveness; 

f. Implementability; 

g. Costs. 

8. Any comments generated through the Department's review of the Closure Plan and any 

required Remedial Plan must be addressed in writing by Duke Energy within fifteen (15) 

days of Duke Energy's receipt of said comments. This fifteen (15) day deadline may be 
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extended by mutual agreement of the parties if the comment resolution requires extensive 

revision, such as re-engineering. Upon Department approval of the Closure Plan, Remedial 

Plan and the implementation schedule, the Closure Plan, Remedial Plan, and implementation 

schedule shall be incorporated herein and become an enforceable part of this Consent 

Agreement. 

9. Begin to implement the Closure Plan and the Remedial Plan within forty-five ( 45) days of 

the Department's approval of the Plans; and thereafter, take all necessary and reasonable 

steps to ensure timely completion of the Plans. 

10. Upon Duke Energy's successful completion of the terms of this Consent Agreement, submit 

to the Department a written Final Report. The Final Report shall contain all necessary 

documentation supporting Duke Energy's remediation of the Site and successful and 

complete compliance with this Consent Agreement. Once the Department has approved the 

Final Report, the Department will provide Duke Energy a written approval of completion 

that provides a Covenant Not to Sue to Duke Energy for the response actions specifically 

covered in this Consent Agreement, approved by the Department and completed in 

accordance with the approved work plans and reports. 

11. Notwithstanding any other provision of this Consent Agreement, including the Covenant Not 

to Sue, the Department reserves the right to require Duke Energy to perform any additional 

work at the Site or to reimburse the Department for additional work if Duke Energy declines 

to undertake such work, if: (i) conditions at the Site, previously unknown to the Depattment, 

are discovered after completion of the work approved by the Department pursuant to this 

Consent Agreement and warrant further assessment or remediation to address a release or 

threat of a release in order to protect human health or the environment, or (ii) information is 

received, in whole or in part, after completion of the work approved by the Department 

pursuant to this Consent Agreement, and these previously unknown conditions or this 
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information indicates that the completed work is not protective of human health and the 

environment. In exigent circumstances, the Department reserves the right to perform the 

additional work and Duke Energy will reimburse the Department for the work. 

12. In consideration for the Department's Covenant Not to Sue, Duke Energy agrees not to 

assert any claims or causes of action against the Department arising out of response activities 

undertaken at the Site, or to seek any other costs, damages or attorney's fees from the 

Department arising out of response activities undertaken at the Site except for those claims 

or causes of action resulting from the intentional or grossly negligent acts or omissions of the 

Department. However, Duke Energy reserves all available defenses, not inconsistent with 

this Consent Agreement, to any claims or causes of action asserted against Duke Energy· 

arising out of response activities undertaken at the Site by the Department. 

13. Submit to the Department a written monthly progress report within thirty (30) days of the 

execution of this Consent Agreement and once every month thereafter until completion of 

the work required under this Consent Agreement. The progress reports shall include the 

following: (a) a description of the actions which Duke Energy has taken toward achieving 

compliance with this Consent Agreement during the previous month; (b) results of sampling 

and tests, in summary format received by Duke Energy during the reporting period; (c) 

description of all actions which are scheduled for the next month to achieve compliance with 

this Consent Agreement, and other information relating to the progress of the work as 

deemed necessary or requested by the Department; and (d) information regarding the 

percentage of work completed and any delays encountered or anticipated that may affect the 

approved schedule for implementation of the terms of this Consent Agreement, and a 

description of efforts made to mitigate delays or avoid anticipated delays. 

14. Prepare all Plans and perform all activities under this Consent Agreement following 

appropriate DHEC and EPA guidelines. All Plans and associated reports shall be prepared 
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in accordance with industry standards and endorsed by a Professional Engineer (P.E.) and/or 

Professional Geologist (P.G.) duly-licensed in South Carolina. Unless otherwise requested, 

one (!) paper copy and one (I) electronic copy (.pdf format) of each document prepared 

under this Consent Agreement shall be submitted to the Department's Project Manager. 

Unless otherwise directed in writing, all correspondence, work plans and reports should be 

submitted to the Department's Project Manager at the following address: 

Tim Hornosky 

South Carolina Department of Health and Environmental Control 

Bureau of Land and Waste Management 

2600 Bull Street 

Columbia, South Carolina 29201 

hornostr@dhec.sc.gov 

15. Reimburse the Department on a quarterly basis, for all pas~ present and future costs, direct 

and indirect, incurred by the Department pursuant to this Consent Agreement and as 

provided by law. Oversight Costs include, but are not limited to •. the direct and indirect costs 

of negotiating the terms of this Consent Agreement, reviewing plans and reports, supervising 

corresponding work and activities, and costs associated with public participation. The 

Department shall provide documentation of its Oversight Costs in sufficient detail so as to 

show the personnel involved, amount of time spent on the project for each person, expenses, 

and other specific costs. Payments are due to the Department within thirty (30) days of the 

date of the Department's invoice; however, it is not a violation of this Consent Agreement if 

late payment is cured within thirty (30) additional days. 

16. NotifY the Department in writing at least five (5) days before the scheduled deadline 

if any event occurs which causes or may cause a delay in meeting any of the above-

scheduled dates for completion of any specified activity pursuant to this Consent Agreement. 

Duke Energy shall describe in detail the anticipated length of the delay,. the precise cause or 

8 

>-
11. 
0 
0 
.J 
~ 
0 
u:: 
Ill. 
0 

-App. 525-



- Doc. Ex. 2104 -

causes of delay, if ascertainable, the measures taken or to be taken to prevent or minimize 

the delay, and the timetable by which Duke Energy proposes that those measures will be 

implemented. The Department shall provide written notice to Duke Energy as soon as 

practicable that a specific extension of time has been granted or that no extension has been 

granted. An extension shall be granted for any scheduled activity delayed by an event of 

force majeure which shall mean any event arising from causes beyond the control of Duke 

Energy that causes a delay in or prevents the performance of any of the conditions under this 

Consent Agreement including, but not limited to: a) acts of God, fire, war, insurrection, 

civil disturbance, explosion; b) adverse weather conditions that could not be reasonably 

anticipated causing unusual delay in transportation and/or field work activities; c) restraint 

by court order or order of public authority; d) inability to obtain;.after exercise of reasonable 

diligence and timely submittal of all required applications, any necessary authorizations, 

approvals, permits, or licenses due to action or inaction of any governmental agency or 

authority; and e) delays caused by compliance with applicable statutes or regulations 

governing contracting, procurement or acquisition procedures, despite the exercise of 

reasonable diligence by Duke Energy. Events which are not force majeure include by 

example, but are not limited to, unanticipated or increased costs of performance, changed 

economic circumstances, normal precipitation events, or failure by Duke Energy to exercise 

due·diligence in obtaining govenlinental permits or performing any other requirement of this 

Consent Agreement or any procedure necessary to provide performance pursuant to the 

provisions of this Consent Agreement. Any extension shall be granted at the sole discretion 

of the Department, incorporated .by reference as an enforceable part of this Consent 

Agreement, and, thereafter, be referred to as an attachment to the Consent Agreement. 

17. Employees of the Department, their respective consultants and contractors will not be denied 

access during normal business hours or at any time work under this Consent Agreement is 
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being performed or during any environmental emergency or imminent threat situation, as 

determined by the Department or as allowed by applicable law. 

IT IS AGREED THAT this Consent Agreement shall be binding upon and inure to the 

benefit of Duke Energy and its officers, directors, agents,· receivers, trustees, heirs, executors, 

administrators, successors, and assigns and to the benefit of the Department and any successor 

agency of the State of South Carolina that may have responsibility for and jurisdiction over the 

subject matter of this Consent Agreement. Duke Energy may not assign its rights or obligations 

under this Consent Agreement without the prior written consent of the Department. 

IT IS FURTHER AGREED that failure to meet any deadline or to perform the requirements 

of this Consent Agreement without an approved extension of time and failure to timely cure as noted 

below, may be deemed a violation of the Pollution Control Act, the South Carolina Hazardous Waste 

Management Act and/or the Solid Waste Management and Policy Act, as amended. Upon 

ascertaining any such violation, the Department shall notifY Duke Energy in writing of any such 

deemed violation and that appropriate action may be initiated by the Department in the appropriate 

forum to obtain compliance with the provisions of this Consent Agreement and the aforesaid Acts. 

Duke Energy shall have thirty (30) days to cure any deemed violations of this Consent Agreement. 

Applicable penalties may begin to accrue after issuance of the Department's determination that the 

alleged violation has not been cured during that thirty (30) day period. 

(Signature Page Follows) 
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FOR THE SOUTH CAROLINA DEPARTMENT 
OF HEALTH AND ENVIRONMENTAL CONTROL 

Date: q ).29 J ;--/ 
Elizabeth-A'. Dieck ' 
Director of Environmental Affairs 

Date: q/zq It .f-. 
Bureau of Land and Waste Management 

Date: f-Zfi..-l'/ 
Van Keisler, P.G., Director 
Division of Compliance and Enforcement 

Reviewed By: 

Attorney 
Date: ? )-'.. f (1-¥ 

Office of General Counsel 

WE CONSENT: 

DUKE ENERGY CAROLINA, LLC 

Date: ---'1_,_/_z..,_s-...L/_1 -'-~1_ 

John Elnitsky, Senior Vice President, Ash Basin Strategy 
(Please clearly print name and title) 
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Rev1sed Lucas Exhibit No. 5 

Number of DEP's NPDES Violations* over past 10 Years 

Parameter Mayo Roxboro Asheville H. F. Lee Sutton Cape Fear Subtotal 

Beryllium 1 1 

Boron 61 61 

Chloride 1 1 

Flow 1 1 

Fluoride 1 1 

Manganese 26 26 

Mercury 66 66 

Oil & Grease 1 1 

Selenium 9 9 

Thallium 34 34 

Toxicity 1 1 

TSS 1 1 

Subtotal 199 2 1 0 0 1 203 

Failure to 

Monitor 84 8 0 116 31 16 255 

Total 283 10 1 116 31 17 458 

Data is from the Department of Environmental Quality's Monitoring Reports 

*Note that these violations do not include unauthorized discharges such as seeps. As set out in the federal 

plea agreement with DEP, unauthorized discharges are Clean Water Act violations. As stated in DEQ 

enforcement complaints, unauthorized discharges are also violations of G.S. 143-215.1. Therefore the 

NPDES violations shown here are just a subset of environmental violations that exist in addition to the 15 

NCAC 2L exceedances shown on Exhibit 6. 
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3. That CP&L sha 11 file with the Chief Clerk of the Commission on or 
before March 18, 1988, a statement setting forth the amount of net refund 
(i.e., revenues collected through operation of the . 068¢/kWh EMF increment 
rider less revenues refunded through operation of the .046¢/kWh EMF decrement 
rider including related interest) due to customers· pursuant to Ordering 
Paragraph Nos. 1 and 2 above and a proposed plan for making said refund. 

4. That ten copies of a 11 workpapers deve 1 oped in this regard sha 11 be 
filed with the Commission's Chief Clerk. 

ISSUED BY ORDER OF THE COMMISSION. 
This the 29th day of February 19B8. 

NORTH CAROLINA UTILITIES COMMISSION 
(SEAL) Sandra J. Webster, Chief Clerk 

DOCKET NO. E-2, SUB 537 
DOCKET NO. E-2, SUB 333 

DOCKET NO. E-2, SUB 537 

In the Matter of 
Application by Carolina Power & Light Company 
for Authority to Adjust and Increase Its 
Rates and Charges 

) 
) 
) 
) 
) 
) 

DOCKET NO. E-2, SUB 333 

In the Matter of ) 

ORDER GRANTING PARTIAL 
INCREASE IN RATES AND 
CHARGES 

Investigation of CarOlina Power & Light Company 1 s) 
Land Requirements Acquisition, and Disposal at the) 
Shearon Harris Nuclear Power Plant ) 

HEARD IN: 

BEFORE: 

Wayne Center, Corner of George and Chestnut Streets, Goldsboro, 
North Carolina, on March 29, 1988. 

New Hanover County Judicial Building, 4th and Princess Streets, 
Wilmington, North Carolina, on March 30, 1988. 

Commissioner 1 s Board Room, Room 204, Buncombe County Courthouse, 
and Superior Courtroom, Fifth Floor, Buncombe County Courthouse, 
Asheville, North Carolina, on March 30, 1988. 

Commission Hearing Room 2115, Dobbs Building, 430 North 
Salisbury Street, Raleigh, North Carolina, on April 4, 14-15, 
18-22, 25-29, May 5-6, 9-13, 16-20, 23-27, 31, June 1-3, 6-10, 
and 13-16, 1988. 

Commissioner Robert K. Koger, Presiding; and Chairman Robert 0. 
Wells and Commissioners Sarah Lindsay Tate, Edward B. Hipp, Ruth 
E. Cook, Julius A. Wright, and William W. Redman, Jr. 
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APPEARANCES: 

For Carolina Power & Light Company: 

Richard E. Jones, Vice President and General Counsel, Robert W. 
Kaylor, Associate General Counsel, Margaret S. Glass, Associate 
General Counsel, Robert S. Gillam, Associate General Counsel, 
and MarkS. Calvert, Associate General Counsel, Post Office Box 
1551, Raleigh, North Carolina 27602 

and 
Edgar M. Roach, Jr., William D. Johnson, and Edward S. Finley, 
Jr., Hunton & Williams, Attorneys at Law, Post Office Box 109, 
Raleigh, North Carolina 27602 

For the Public Staff: 

Antoinette 
T. Drooz, 
Attorneys, 
27626-0520 

R. Wike, Chief Counsel; Robert B. Cauthen, Jr., David 
Paul L. Lassiter, and James D. little, Staff 
Post Office Box 29520, Raleigh, North Carolina 

For: The Using and Consuming Public 

For the North Carolina Department of Justice: 

Jo Anne Sanford, Special Deputy Attorney General; lemuel W. 
Hinton, and Karen E. long, Assistant Attorneys General, North 
Carolina Department of Justice, Post Office Box 629, Raleigh, 
North Carolina 27602 
For: The Using and Consuming Public 

For the United States Department of Defense: 

David W. LaCroix, Assistant Counsel, and Vicki O'Keefe, 
Assistant Counsel, Naval Facilities Engineering Command, 200 
Stovall Street, Alexandria, Virginia 22332-2300 

For Carolina Utility Customers Association, Inc. (CUCA): 

Thomas R. Eller, Jr., law Offices, Suite 205, Crabtree Center, 
4600 Marriott Drive, Raleigh, North Carolina 27612 

For Carolina Industrial Group for Fair Utility Rates (CIGFUR-11) 

Ralph McDonald, Carson Carmichael III, and Alan J. Miles, Bailey 
& Dixon, Attorneys at law, Post Office Box 12865, Raleigh, North 
Carolina 27605 

For North Carolina Electric Membership Corporation (NCEMC): 

Thomas K. Austin, Attorney, Post Office Box 27306, Ra 1 ei gh, 
North Carolina 27611 
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For North Carolina Fair Share: 

Daniel F. Read and Robin Hudson, Gulley, Eakes, arid Volland, 
Attorneys at Law, Post Office Box 3573, Durham, North Carolina 
27702 

For Herself (As a Customer of Carolina Power & Light Company): 

Elizabeth Anne Cull i ngton, Route 5, Box 440, Pittsboro, North 
Carolina 27312 

BY THE COMMISSION: On September 10, 1987, Carolina Power & Light Company 
(Applicant, Company, or CP&L) filed an application with the North Carolina 
Utilities Commission (NCUC or Commission) seeking authority to adjust and 
increase its rates and charges for electric service to its North Carolina 
retail customers. The application sought rates that would produce additional 
annual revenues of approximately $205 million when applied to a test period 
consisting of the 12 months ended March 31, 1987, for an approximately 13.86% 
increase in total North Carolina retail revenues. The requested rates bore an 
effective date of October 10, 1987, if not suspended. In accordance with the 
schedule for hearing and stipulations in the Commission's July 24, 1986, Order 
in Docket No. E-2, Sub 511, the Company waived its right to place the new rates 
into effect as provided in G.S. 62-134 and G.S. 62-135 but retained the right 
to place the rates into effect no later than 300 days from the date the rates 
could have become effective if not suspended, 

The principal reasons set forth in the application for the increase in 
rates are as follows: (1) the need to include in rates the Harris Nuclear 
Power Plant investment deferred pursuant to the Commission • s Order in Docket 
No. E-2, Sub 511, and (2) the need to recover the costs associated with adding 
new transmission and distribution facilities, maintenance and modifications at 
generating facilities, the cancellation of Mayo Unit No. 2, and other increases 
in the overall cost of providing service. 

On October 9, 1987, the Commission entered an Order declaring the 
app 1 i cation to be a genera 1 rate case; suspending the proposed rates for a 
period of 300 days from the effective date; estab 1 i shi ng the test period; 
scheduling public hearings; requiring public notice; and consolidating the 
application with the investigation into CP&L's land requirements, methods of 
land acquisition and planned disposition of excess land, if any, at the Harris 
site in Docket No. E-2, Sub 333. By this Order, the Commission set testimony 
filing dates, the hearing dates, and the rate suspension period in accordance 
with its order of July 24, 1986, in Docket No. E-2, Sub 511, and its Rule 
Rl-24(g). 

On August 14, 1987, the Attorney General filed Notice of Intervention 
pursuant to G.S. 62-20 on behalf of the using and consuming public. 

On September 9, 1987, the Carolina Utility Customers Association, Inc. 
(CUCA), filed a Petition to Intervene and Protest. On September 11, 1987, the 
Commission issued an Order allowing CUCA's intervention. 
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valid and accurate recording of the project•s costs, and were generally adhered 
to adequately. 

7. CP&l has met the prudence standard in its financing of the Shearon 
Harris plant. CP&L 1s financial management practices relating to Shearon Harris 
were generally reasonable and efficient. 

8. Except as hereinafter found and discussed, the costs of the Shearon 
Harris nuclear plant are reasonable and were prudently incurred. 

9. CP&L 1 s failure to redesign the Harris plant 1 s cable tray riser 
supports until May 1982, combined with its slow compliance with the Appendix R 
fire protection requirements, caused five months of avoi dab 1 e de 1 ay. This 
delay is a direct result of imprudent actions, or lack of actions, by CP&L. 
The cost of th.is delay is $131,030,000 ($71,365,000 on a North Carolina retail 
jurisdictional basis), which should be disallowed from the cost of the plant to 
be put into CP&L 1 s rate base. 

10. Management imprudence resulted in an unreasonable number of design and 
construction errors on the Harris project. Quantification of the Field Change 
Requests relating to CP&L 1 s design deficiencies and construction misfabrication 
is an appropriate measure of the cost of design and conStruction errors that 
exceeded a reasonable level. This quantification indicates that $11,244,000 
($6,124,000 on a North Carolina retail jurisdictional basis) should be 
disallowed from the cost of the plant to be put into CP&L 1 s rate base. 

11. CP&L should be allowed to recover as an expense its abandonment loss 
sustained as a result of the Company 1 s having cancelled and abandoned its Mayo 
Unit No. 2 in March 1987. Recovery of the investment in that unit should be 
accompli shed over a ten-year amortization period. CP&L should be a 11 owed to 
continue to recover the cancellation costs of Harris Units 2, 3, and 4. Costs 
of $180,558,000 ($98,340,000 on a North Carolina retail jurisdictional basis) 
proposed for inclusion in rate base as part of_ Harris Unit 1 should be 
reallocated and assigned as cancellation costs of Harris Units 2, 3, and 4; 
these costs should be excluded from rate base and should be treated in a manner 
consistent with the other CP&L cancellation costs discussed herein. 

12. The exclusion by the Company of income tax savings associated with the 
debt-related portion of the accumulated Job Development Investment Tax Credits 
(JDITC) from its Allowance for Funds Used During Construction (AFUDC) rate is 
inconsistent with the Commission 1 s ratemaking treatment of JDITC and should 'be 
changed. 

13. The reasonab 1 e app 1 i cat1 on of the terms of CP&L 1 s contracts to se 11 
portions of its Mayo, Harris, Roxboro, and Brunswick generating facilities to 
the North Carolina Eastern Municipal Power Agency (NCEMPA) to a determination 
of the North Caro 1 ina reta i1 revenue requirement in this proceeding requires 
the utilization of current costs and buyback percentages; utilization of the 
cost of common equity approved in this Order in the calculation of purchased 
capacity costs; recognition of the change in the state income tax rate; 
utilization of actual cost rates for Harris non-fuel energy costs; adjustments 
to reflect removal of Harris land-related costs; and levelization of the 
purchased capacity costs and purchased demand related expenses over the 
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DOCKET NO. E-2, SUBS 537 & 333 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Application by Carolina Power & Light ) ORDER 
Company for an Increase in Rates and ) ON REMAND 
Charges ) 

BY THE COMMISSION: In its opinion dated November 9, 1989, the North 
Carolina Supreme Court remanded this case to the Commission for further action 
consistent with the opinion. Specifically, the Supreme Court ordered the 
Commission to transfer $389,442,000 of Harris Plant common facilities from rate 
base to cancelled plant. The Court further authorized the Commission to review 
the allowed rate of return and to make appropriate adjustments to reflect the 
fact that $389,442,000 of prudently incurred costs were being transferred from 
rate base to cancelled plant. Finally, the Court authorized the Commission to 
include in rate base any common facilities the Commission expressly found were 
11 used and useful 11

• 

The Public Staff and Carolina Power & Light Company have negotiated a 
proposed settlement of the issues remanded to the Commission. The Attorney 
General has no objection to the proposed settlement. The Public Staff, 
Attorney General and Carol ina Power Light Company were the only parties 
involved in the appeal in this case and are the only parties that have filed 
briefs before the Commission on remand. Though the current level of rates will 
remain the same under the proposed settlement as those set in our previous 
order in this docket, the ratepayer will benefit over the entire life of the 
plant. 

Based upon a careful review of the Supreme Court 1 s opinion and our 
previous order, we find that the proposed settlement is a fair resolution of 
this case. The settlement would require treating $389,442,000 of common 
facilities as cancelled plant, amortizing these costs through a special rider 
over 5. 925 years from the date of the original order, and leaving the rate of 
return on common equity at 12.75%. This results in no change in the current 
level of rates, which we found to be just and reasonable; is fully consistent 
with the opinion of the Supreme Court; maintains the current allowed rate of 
return; and will result in lower rates for the consumer upon expiration of the 
special amortization rider in mid -1994. We hereby adopt the terms of the 
settlement. While this resolution of the issue maintains the current level of 
rates, the impact on CP&L 1 s earnings will be a reduction of approximately $71 
mi 11 ion, or $0. 84 per share, and thus there wi 11 be an adverse effect on 
stockholders. However, we believe that by preserving cash flow for the Company 
over the amortization period and removing the $389,442,000 from rate base, we 
have considered the interest of both the stockholders and the customer. 

All parties to the appeal have consented to this order, as shown by the 
signatures of counse 1 for the Pub 1 i c Staff, the Attorney Genera 1, and the 
Company. 
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IT IS, THEREFORE, ORDERED: 

l. That within 10 days CP&L shall file proposed tariffs which shall 
implement the intent of this order by amending each tariff to transfer from 
base rates to a speci a 1 amortization rider that amount per kWh required to 
amortize $389,442,000 over 5.925 years, without any return on the unamortized 
balance, and providing for the automatic termination of the rider 5.925 years 
from the date of the original order in this case; and 

2. That notice of the change in tariffs be included as a bill insert. 

3. That this Order is based upon the unique circumstances in this case 
and shall not be relied upon as, or establish, a precedent in or for any future 
proceeding, except that, in CP&L's future rate cases, there will be no specific 
incremental adjustment to the rate of return based on this order. 

ISSUED BY ORDER OF THE COMMISSION. 
This the lOth day of July 1990. 

NORTH CAROLINA UTILITIES COMMISSION 
(SEAL) Sandra J. Webster, Chief Clerk 

CONSENTED TO: 

PUBLIC STAFF -- NORTH CAROLINA UTILITIES COMMISSION 
By: James D. Little, Staff Attorney 

LACY H. THORNBURG, ATTORNEY GENERAL 
By: Karen E. long, Assistant Attorney General 

CAROLINA POWER & LIGHT COMPANY 
By: Richard E. Jones, Vice President, 

General Counsel & Secretary 

DOCKET NO. E-2, SUB 579 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Application by Carolina Power & Light ) 
Company for Authority to Adjust Its ) 
Electric Rates and Charges Pursuant ) 
to G.S. § 62-133.2 and NCUC Rule RB-55 ) 

ORDER APPROVING FUEL 
CHARGE ADJUSTMENT 

HEARD IN: Commission Hearing Room 2115, Dobbs Building, 430 North Salisbury 
Street, Raleigh, North Carolina, on Tuesd~y, August 7, 1990, at 
9:30a.m. 

BEFORE: Commissioner Sarah lindsay Tate, Presiding; Chairman William W. 
Redman, Jr.; and Commissioners Robert 0. Wells, Julius A. Wright, and 
Charles H. Hughes 
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Duke Energy responds to latest milestone in the safe basin 
closure process 
(9 AprlJ1, 2019 

Share This story 

CHARLOTTE, N.C.- Duke Energy tDday ISSU&d the following statsmMt In response to an 

announcement by the NOfth Carolina Department of Envf/'Oflll'l6nt11/ Qu8Jii.y (NCDEQ) mganJ/11g tfl6 

department's tMJ/uatlon of closure opflon$ for coal ash basins at the company's All6n, Belews Creek, 

Cllffsldfi/Rogsrs. Marshall, Mayo and Roxboro facflltles. At the end of 2018, the oompany submHJ.ed to 
NCDEQ detailed sclen1fflc and engineering analyses for nine of the company's 31 North Carolina basins 
where slt&-6peclflc c1osttre plans had not yat been detBtmlned. 

We are maldng strong progress to permanently close f!1t1efY ash basin In North Carolina In ways that fuly 

pl'Otl!!ct people and the environment, while keeping costs down as mucfl as possible for our customet'S. 

With respect to the final six sltes-wtllch NCOEQ has ruled are lm¥-risk science and engineering 

support a variety of dosure methods lnc:fudlng capping In place and ~rid cap-In-place as appropriate 
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solutions that all protect public health and the environment. These closure options are also consistent 

with how hundreds of other basins around the country are expected to be dosed. 

Excavation at some sites will take decades, stretching well beyond the current state and federal 

deadlines. 

Based on current estimates and closure timeframes, excavating these basins will add approximately $4 

billion to $5 billion to the current estimate of $5.6 billion for the Carolinas. 

We will carefully review today's announcement and will continue to support solutions that protect our 

customers and the environment. 

Learn more about the company's strong progress safely closing coal ash basins. 

About Duke Energy 

Duke Energy (NYSE: DUK), a Fortune 125 company headquartered in Charlotte, N.C., is one of the 

largest energy holding companies in the U.S. It employs 30,000 people and has an electric generating 

capacity of 51,000 megawatts through its regulated utilities, and 3,000 megawatts through its 

nonregulated Duke Energy Renewables unit. 

Duke Energy is transforming its customers' experience, modernizing the energy grid, generating cleaner 

energy and expanding natural gas infrastructure to create a smarter energy future for the people and 

communities it serves. The Electric Utilities and Infrastructure unit's regulated utilities serve approximately 

7.7 million retail electric customers in six states- North Carolina, South Carolina, Florida, Indiana, Ohio 

and Kentucky. The Gas Utilities and Infrastructure unit distributes natural gas to more than 1.6 million 

customers in five states- North Carolina, South Carolina, Tennessee, Ohio and Kentucky. The Duke 

Energy Renewables unit operates wind and solar generation facilities across the U.S., as well as energy 

storage and microgrid projects. 

Duke Energy was named to Fortune's 2019 'World's Most Admired Companies" list, and Forbes' 2018 

"America's Best Employers" list. More information about the company is available at duke-energy.com. 

The Duke Energy News Center contains news releases, fact sheets, photos, videos and other materials. 

Duke Energy's illumination features stories about people, innovations, community topics and 

environmental issues. Follow Duke Energy on Twitter, Linkedln, lnstagram and Facebook. 

Media Contact: 

24-Hour: 800.559.3853 

Related Stories 

When the lights go out, Duke Energy lineworkers shine 

-App. 537-



Related Tags 

North Carolina, Environment, Coal Ash 

Forbes once again names Duke Energy one of America's Best Employers 

Competitive process yields Carolinas' biggest one-day collection of solar 
projects ever; significant savings for Duke Energy customers 

Privacy Policy Terms of Use 

©Duke Energy Corporation. All rights reserved. 
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Lucas Exhibit No. 7 

Groundwater- Final Audit Reports 

Constituent(s) Observed to Exceed the 2L or the I MAC 

Generating Standards One or More Times 

Station 2016 Final Audit Report 2017 Final Audit Report 

Asheville Boron, iron, manganese, Boron, chloride, cobalt, iron, 

pH, and total dissolved manganese, sulfate, and total 

solids (TDS) dissolved solids 

Cape Fear Boron, sulfate, thallium, N/A* 

and TDS 

Lee Boron, cobalt, iron, N/A* 

manganese, and 

vanadium 

Mayo Antimony, boron, cobalt, Boron, iron, manganese, and pH 

iron, manganese, pH, 

strontium, and TDS 

Roxboro Boron, sulfate, strontium, N/A* 

and TDS 

Sutton Not reviewed by Audit Arsenic, boron, chloride, 

Team chromium(VI), cobalt, iron, 

manganese, pH, TDS,and 

vanadium 

Weatherspoon Not discussed Manganese and pH 

*N/A- Not available is designated for Final Audit Reports that have not been 

completed and posted to DEP's website as of October 4, 2017. 
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J/A 

STATE OF NORTH CAROLINA 

COUNTY OF WAKE 

IN THE GENERAL COURT OF JUSTICE 
.,. .. , : .. ·• "·, " · I'· ,.SUPERIOR COURT DIVISION 
(> •• "·"' ,.~ I" <' _.() 2013 cvs 004061 
,.. ..... . ..... 

STATE OF NORTH CAROLINA ex f,ez, .. ·- v,.J,, t ·~ .-...., 
NORTH CAROLINA DEPARTMENT OF ····-· · ')' 
ENVIRONMENT AND NATURAL ) 
RESOURCES, DIVISION OF ) 
WATERQUALITY, ) 

Plaintiff, 

v. 

DUKE ENERGY PROGRESS, INC., formerly 
known as CAROLINA POWER & LIGHT 
COMPANY d/b/a PROGRESS ENERGY 
CAROLINAS, INC., 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

· AMENDED COMPLAINT 
AND MOTION FOR 
INJUNCTIVE RELIEF 
RULE IS( a) N.C.R.C.P. 
RULE 65, N.C.R.C.P. 

Now, prior to service of a responsive pleading, comes the Plaintiff State of North 

Carolina, and amends its complaint as a matter of course, pursuant to Rule IS(a) of the North 

Carolina Rules of Civil Procedure (N.C. Gen. Stat. § 1A-1, Rule 15(a)), by rewriting the 

complaint as follows: 

The Plaintiff State of North Carolina in accordance with Article 21 of Chapter 143 of the 

North Carolina General Statutes, and N.C. Gen. Stat. § IA-1, Rule 65, complaining of the 

Defendants alleges and says: 

PARTIES 

I. Plaintiff is the sovereign State of North Carolina. This action is being brought 

upon the relation of the North Carolina Department of Environment and Natural Resources 

(hereinafter "DENR"), Division of Water Quality (hereinafter "DWQ"), an agency of the State 

established pursuant to the provisions of N.C. Gen. Stat. § 143B-279.! et seq., and vested with 
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the statutory authority regarding protection of the environment and enforcement of 

environmental laws pursuant to N.C. Gen. Stat. § 143-211 et seq. 

2. Defendant, Duke Energy Progress Inc. (formerly Carolina Power & Light 

Company d/b/a Progress Energy Carolinas, Inc., prior to April 29, 2013), is a corporation 

organized and existing under the laws of the State of North Carolina. Defendant corporation has 

a. corporate office in Wake County, North Carolina. Defendant's principal place of business is in 

Wake County, North Carolina and is located at 410 South Wilmington Street, PEB 17BS, 

Raleigh, North Carolina 27601. Defendant's Registered Agent is CT Corporation System, 150 

Fayetteville Street, Box 1011, Raleigh, North Carolina27601 

3. Duke Energy Progress owns the following facilities ("Facilities"). 

a. Former Duke E11ergy Facility: 

Rlverbe11d Steam Statio11 in Gaston County; and 

b. Former Progress Elle11fY Caroli11as Facility: 

A.sllevi/le Steam Electric Ge11erati11g Pla11t ("Asheville Steam 
Electric Plant") in Buncombe County. 

4. Defendant (or its predecessors) was doing business in the counties set forth in 

paragraph 3 above, at the time the violations or threatened violations were committed at the 

Facilities that gave rise to this action. 

JURISDICTION AND VENUE 

5. The Superior Court has jurisdiction of this action for injunctive relief for existing 

or threatened violations of various laws and rules and regulations governing the protection of the 

state's water reSources pursuant to N.C. Gen. Stat. §§ 7A-245 and 143-215.6C, and for such 

other relief as the Court shall deem proper. 

2 
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6. Wake County is a proper venue for this action because the county is the principal 

place of business for the Defendant violator. 

GENERAL ALLEGATIONS 

Applicable Laws a11d Reg11latiolls 

7. Pursuant to N.C. Gen. Stat. § 143-215.3(a)(1), the Environmental Management 

Commission ("EMC" or the "Commission") has the power "[t]o make rules implementing 

Articles 21, 21A, 21B or 38 of ... Chapter" 143 of the North Carolina General Statutes. These 

statutes, and the rules adopted under them, are designed to further the public policy of the State, 

as declared in N.C. Gen. Stat. § 143-211, "to provide for the conservation of its water and air 

resources ... (and], within the context of this Article [21] and Articles 21A and 21B of this 

Chapter (143], to achieve and to maintain for the citizens of the State a total environment of 

superior quality." 

8. N.C. Gen. Stat. § 143-211 further provides that "[s]tandards of water and air 

purity shall be designed to protect huinan health, to prevent injury to plant and animal life, to · 

prevent damage to public and private property, to insure the continued enjoyment of the natural 

attractions of the State, to encourage the expansion of employment opportunities, to provide a 

permanent foundation for healthy industrial development and to secure for the people of North 

Carolina, now and in the future, the beneficial uses of these great natural resources." 

9. The Commission has the power to issue permits with conditions attached as the 

Commission believes are necessary to achieve the purposes of Article 21 of Chapter 143 of the 

General Statutes. N.C. Gen. Stat.§ 143-21S.l(b)(4). 

10. Pursuant to its authority in N.C. Gen. Stat. § 143-215.3(a)(4) to delegate such of 

its powers as it deems necessary, the Commission has delegated the authority to issue permits, 

and particularly discharge permits, to the Director ofthc Division of Water Quality. Title !SA of 

3 
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the North Carolina Administrative Code ("NCAC"), rule 2H.Oll21
• A copy of this rule is 

attached hereto as Plaintifrs Exhibit No. 1, and is incorporated herein by reference. 

11. N.C. Gen. Stat § 143-21S.l requires a permit before any person can "make any 

outlets into the waters of the state" or "cause or permit any waste, directly or indirectly, to be 
(I 

discharged to or in any manner intermixed with the waters of the State in violation of the water 

quality standards applicable to the assigned classifications ... unless allowed as a condition of 

any permit, special order or other appropriate instrument issued or entered into by the 

Commission under the provisions of this Article [Article 21 of Chapter 143 of the General 

Statutes]." N.C. Gen. Stat.§§ 143-215.!(a) (1) and (6). 

12. · The Conunission's rules in the 15A NCAC Subchapter 2L (hereinafter "2L 

Rules"), "establish a series of classifications and water quality standards applicable to the 

groundwaters of the State." !SA NCAC 2L.010l(a). A copy of the 2L Rules is attached hereto 

as Plaintifrs Exhibit No.2 and is incorporated herein by reference. 

13. "Groundwaters" are defined in the 2L Rules as "those waters occurring in the 

subsurface under saturated conditions." !SA NCAC 21.01 02(11). 

14. The 2L Rules "are applicable to all activities or actions, intentional or accidental, 

which contribute to the degradation of groundwater quality, regardless of any permit issued by a 

governmental agency authorizing such action or activity except an innocent landowner who is a 

bona fide purchaser of property which contains a source of groundwater contamination, who 

purchased such property without knowledge or a reasonable basis for knowing that groundwater 

contamination had occurred, or a person whose interest or o"'0ership in the property is based or 

!SA NCAC 2H.Oll2 
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derived from a security interest in the property, shall not be considered a responsible party." 

!SA NCAC 2L.Ol0l(b). 

lS. The policy section of the 2L Rules provides that the 2L Rules "are intended to 

maintain and preserve the quality of the groundwaters, prevent and abate pollution .and 

contamination of the waters of the state, protect public health, and permit management of the 

groundwaters for their best usage by the citizens of North Carolina." ISA NCAC 2L.Ol03(a). 

16. "Contaminant" is defined in the 2L Rules as "any substance occurring in 

groundwater in concentrations which exceed the groundwater quality standards specified in Rule 

.0202 of the Subchapter." !SA NCAC 2L.0102(4). 

17. "Natural Conditions" are defined in the 2L Rules as "the physical, biological, 

chemical and radiological conditions which occur naturally." !SA NCAC 2L.O I 02(16). 

18. The policy section of the 2L Rules provides further that, "(i]t is the policy of the 

Commission that the best usage of the groundwaters of the state is as a ·source of drinking water. 

These groundwaters generally are a potable source of drinking water without the necessity of, 

significant treatment. It is the intent of these Rules to protect the overall high quality of North 

Carolina's groundwaters to the level established by the standards and to enhance and restore the 

quality of degraded groundwaters where feasible and necessary to protect human health and the 

environment, or to ensure their suitability as a future source of drinking water." lSA NCAC 

2L.OI 03(a). 

19. The policy section of the 2L Rules provides further that, "(n]o person. shall conduct 

or cause to be conducted, any activity which causes the concentration ofany substance to exceed 

that specified in Rule .0202 of this Subchapter, except as authorized by the rules of this 

. Subchapter." lSA NCAC 2L.Ol03(d). 

5 
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20. The groundwater "Standards" are specified in !SA NCAC 21.0202. See !SA 

NCAC 21.0102(23). Some groundwater standards and their concentrations are specifically 

listed in.0202(g) and (h). "Where naturally occurring substances exceed the established 

standard, the standard shall be the naturally occurring concentration as detennined by the 

Director." !SA NCAC 21.0202(b)(3). If a substance is not specifically listed and it is not 

naturally occurring, the substance cannot be permitted in concentrations at or above the practical 

quantitation limit in Class GA or Class GSA waters, except that the Director may establish 

interim maximum allowable concentrations ("!MAC") pursuant to lSA NCAC 2L.0202(c). 

These are listed in Appendix #1 of I SA NCAC 21. The IMACs are the established standard until 

adopted by rule. See the last page of Plaintiff's Exhibit No.2. 

21. The DWQ Director established !MAC for Antimony on August I, 2010 and for 

Thallium on October I, 20 I 0, substances for which standards had not been established under the 

21 Rules. A copy of the Public Notice establishing the IMACs and a copy of the Approved 

IMACs are attached hereto as Plaintiff's Exhibit Nos. 3 and 4, respectively, and both exhibits are 

incorporated herein by reference. The interim maximum allowable concentration for Thallium is 

0.0002 mg/L (0.2 J..Lg/1) established pursuant to !SA NCAC 21 .0202(c). The interim maximum 

allowable concentration for Antimony is 1 J..Lg/1 established pursuant to !SA NCAC 2L .0202(c), 

See the last page of Plaintiff's Exhibit No.2. 

22. "It is the intention of the Commission to protect all groundwaters to a level of 

quality at least as high as that required under the standards established in Rule .0202 of this 

Subchapter." lSA NCAC 21.0103(b). 

23. A "Compliance Boundary" is defined in the 2L Rules as "a boundary around a 

disposal system at and beyond which groundwater quality standards may not be exceeded and 

6 
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only applies to facilities which have received an individual permit issued under the authority of 

[N.C.-Gen. Stat. §]143-215.1 or [N.C. Gen. Stat. §]130A." !SA NCAC2L.Ol02(3). 

24. Pursuant to I SA NCAC 2L.OI 07(a), "[f]or disposal systems individually 

permitted prior to December 30, 1983, the compliance boundary is established at a horizontal 

distance of SOO feet from the waste boundary or at the property boundary, whichever is closer to 

the source." 

2S. The "Waste Boundary'' is defined in the 2L Rules as "the perimeter of the 

permitted waste disposal area." !SA NCAC 2L.Ol02(26). 

26. A "Corrective Action Plan" is defined in the 2L Rules as "a plan for eliminating 

sources of groundwater contamination or for achieving groundwater quality restoration or both. 

!SA NCAC 2L.0102(S). A site assessment pursuant to a corrective action .should include the 

source and cause of contamination, any imminent hazards to public health and safety, all 

receptors and significant exposure pathways, the horizontal and vertical extent of the 

contamination, as well as all geological and hydrogeological features influencing the movement 

of the contamination. !SA NCAC 2L .01006 (g). 

27. Pursuant to N.C. Gen. Stat. § 143-21S.6C, "[w]henever the Department has 

reasonable cause to believe that any person has violated or is threatening to violate any of the 

provisions of this Part [Part I, Article 21, of the General Statutes], any qfthe terms of any permit 

issued pursuant to this Part, or a rule implementing this Part, ... " the Department is authorized 

to "request the Attorney General to institute a civil action in the name of the State upon the 

relation of the Department for injunctive relief to restrain the violation or threatened violation." 

28. That section further provides that "(u]pon a determination by the court that the 

alleged violation of the provisions of this Part or the regulations of the Commission has occurred 
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or is threatened, the court shall grant the relief necessary to prevent or abate the violation or 

threatened violation." N.C. Gen. Stat. § 143-21·5.6C. 

29. Additionally, the section provides that "[n]either the institution of the action nor 

any of the proceedings thereon shall relieve "any party to such proceedings from any penalty 

prescribed for the violation of this Part." N.C. Gen. Stat.§ 143-215.6C. 

30. Defendant is a person consistent with N.C. Gen. Stat. § 143-212(4) and pursuant 

to N.C. Gen. Stat. § 143-215.6C. 

Factual and Legal Allegations 

31. Defendant implemented a voluntary groundwater monitoring program at the 

Facilities in 2006. 

32. In 2009, Plaintiff DWQ required Defendant to place monitoring wells at the 

compliance boundaries of all Coal Ash Ponds at the Facilities. 

33. DWQ approved Defendant's proposed compliance boundary and monitoring 

wells 'locations at each of the Facilities on the following dates: 

a. Former Duke Energy FaciliJy: 

Riverbend Steam Station - August 26, 201 0; ·and, 

· li. Former Progress Energy Facility: 

Aslleville Steam Electric Plalll- October 20, 2010; 

34. Defendant constructed compliance monitoring wells at the compliance boundaries 

of the Coal Ash Ponds at each of the Facilities on the following dates: 

a. Former Duke Energy Facility: 

Riverbend Steam Station- December 201 0; 

b. Former Progress Energy Facility: 

8 
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Aslteville Steam Elecfl'ic Pla11t- August 201 0; 

35. Each of the Facilities has a specific set of parameters being monitored: 

a. Former Duke E11ergy Facility: 

Rlverbend Steam Station- Antimony, Arsenic, Barium, Boron, 
Cadmium, Chromium, Chloride, Copper, Iron, Lead, Manganese, 
Mercury, Nickel, Nitrate, pH, Selenium, Sulfate, Thallium, TDS, 
Water Level, and Zinc; and, 

b. Former Progress E11ergy Facility: 

Aslteville Steam Electric Pfa11t- Antimony, Arsenic, 
Barium, Boron, Cadmium, Chromium, Chloride, Copper, 
Iron, Lead, Manganese, Mercury, Nickel, Nitrate, pH, 
Selenium, Sulfate, Thallium, TDS, Water Level, and 
Zinc; 

36. In 20 I 0, Defendant began submitting groundwater monitoring data to DWQ from 

the Facilities. 

37~ On June 17, 2011, the DWQ adopted a policy for compliimce evaluation of long• 

term permitted facilities with no prior groundwater monitoring requirements (hereinafter "June 

38. DWQ's June 17, 2011 Policy establishes an approach to evaluate groundwater 

compliance at long-term permitted facilities. Specifically, the policy requires staff and 

responsible parties to consider multiple factors before determining if groundwater concentrations 

in samples taken at the permitted facility are a violation of the groundwater standards, or if the 

concentration is naturally occurring. Such factors considered are well design, sample integrity, 

analytical methods, statistical testing, etc. 

39. Both Facilities are subject to the June 17, 2011 Policy and DWQ has been 

working with the Defendant to move through the evaluative process as described in. the policy. 

9 

-App. 548-



Doc. Ex. 2041

40. DWQ's Aquifer Protection staff compiled tables of the analytical results of 

groundwater samples collected at U1e Facilities. Both of the Facilities began submitting data in 

2010, and DWQ prepared charts of the Ash Pond Exceedances from 2010 to April!, 2013. The 

charts are labeled by National Pollutant Discharge Elimination System ("NPDES") Permit 

number and facility name. The Riverbend chart is attached hereto as Plaintiff's Exhibit No. 6 

("Riverbend Steam Station Ash Pond Exceedances Chart"), .and the Asheville Steam Electric 

Plant chart is attached hereto as Plaintifrs Exhibit No. 7 ("Asheville Steam Electric Ash Pond 

Exceedances Chart"), and both exhibits are incol])oratcd herein by reference. 

41. Each chart contains the following information; the well nwnber, the parameter 

sampled, the date of the sample (month and year), the 2L limit (groundwater standard), the 

sampling result and the unit of measurement. 

Dulce Energy Facilitr 

Riverhend Steam Station 

42. On March 3, 1976, pursuant to N.C. Gen. Stat. § 143-215.1, other lawful statutes 

and regulati.ons issued by the Commission, and the Clean Water Act, DWQ issued NPDES 

Permit No. NC0004961 to Duke Energy for the Riverbend Steam Station ("Riverbend Steam 

Station NPDES Permit''), located in Gaston County, North Carolina. 

43. The Riverbend Steam Station NPDES Permit has been renewed subsequently. 

The current NPDES Permit was re-issued on January 18, 2011, with an effective date of March 

1, 2011, and with an expiration date of February 28, 2015. A copy of the current Riverbend 

Steam Station NPDES Permit No. NC0004961 is attached Jiereto as Plaintifrs Exhibit No.8, and 

is incol])orated herein by reference. 

10 
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44. The Riverbend Steam Station NPDES Permit authorizes the continued discharge 

of treated wastewater to receiving waters designated as the Catawba River (Class WS-IV & B

CA waters) in the Catawba River Basin in accordance with the effluent limitations, monitoring 

requirements and other conditions set forth therein. 

45. Among other things, the Riverbend Steam Station NPDES Permit authorizes the 

continued discharge of once-through cooling water through Outfall 001. This discharge consists 

of intake screen backWash and water from the plant chiller system, turbine lube oil coolers, 

condensate coolers, main turbine steam condensers and the intake tunnel dewatering sump. 

46. In addition, the Riverbend Steam Station NPDES Permit authorizes a continued 

discharge from an Ash Pond through Outfall 002. The Ash Pond discharge consists of induced 

draft fan and preheater beating-1:ooling water, stormwater from roof drains and paving, treated 

groundwater, track hopper sump (groundwater), coal pile runoff, laboratory drain and chemical 

makeup tanks and drums rinsate wastes, ash transport water, general plant/trailer sanitary 

wastewater, metal cleaning waste, chemical metal cleaning waste, combustion turbine cooling 

water discharges, turbine and boiler rooms sumps, vehicle rinse water, and stormwater from 

pond areas and upgradient watershed. 

47. Further, the Riverbend Steam Station NPDES Permit authorizes the continued 

discharge of yard sump overflows through Outfall 002A. 

48. Outfalls 002 and 002A consist of coal pile runoff, ash transport water, metal 

cleaning wastes, treated domestic wastewater, remediated groundwater, low volume wastes, 

blowdown from wet cooling towers for combined cycle unit, and boiler blowdown. 

49. The effluent limitations and monitoring requirements in the Riverbend Steam 

Station NPDES Permit for the discharge from Outfall 001 requires sampling for the following 
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parameters: Flow and Temperature, with the temperature requirements in effect when only units 

with a shared control system are operating. 

50. The Riverbend Steam Station NPDES Permit prohibits Chlorination of the once-

through condenser cooling water discharged through Outfall 001. 

51. The effluent limitations and monitoring requirements in the Riverbend Steam 

Station NPDES Permit for Outfall 002 require sampling for the following parameters: Flow, 

Total Suspended Solids, Oil and Grease, Total Copper, Total Iron, Total Arsenic, Total 

Selenium, Total Mercury, Total Phosphorus, Total Nitrogen, pH, and Chronic Toxicity. 

52. The metal cleaning waste, coal pile runoff, ash transport water, domestic 

wastewater and low volume waste must be discharged into the Ash Settling Pond. 

53. No chemicals, cleaners or other additives may be present in the vehicle wash 

water to be discharged thrOugh Outfall 002. 

54. The effluent limitations and monitoring requirements in the Riverbend Steam 

Station NPDES Permit for Outfall 002A require sampling for the following parameters: Flow, 

pH, Total Suspended Solids, Oil and Grease, Fecal Coliform, Total Copper and Total Iron. 

55. The Riverbend Steam Station NPDES Permit prohibits the discharge of floating 

solids or visible foam other than in trace amounts from any of its outfalls. 

U11permitted Seeps at tire Riverbeud Steqm Statiotr 

56. As mentioned above, the Defendant's Riverbend Steam Station has three 

permitted outfalls (001, 002 and 002A) discharging directly into the Catawba River which are 

included in the Riverbend Steam Station NPDES Permit. 

12 
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57. Defendant's Riverbend Steam Station NPDES Permit does not authorize the 

Defendant to make any outlet or discharge any wastewater or stormwater other than those 

included in the Riverbend Steam Station NPDES Permit. 

58. Upon information and belief, Plaintiff believes there are non-engineered seeps at 

Defendant's Riverbend Steam Station, which are different locations from the outfalls described 

in the Riverbend Steam Station NPDES Permit. 

59.. A seep or discharge from the Ash Pond or any other part of the Riverbend Steam 

Station that is not included in the Riverbend Steam Station NPDES Permit is an unpermitted 

discharge in violation of N.C. Gen. Stat. § 143-215.1(a)(l) and (a)(6). 

Exceedances o(2L Groundwater Standards at tile Riverbend Steam Station 

60. DWQ's Aquifer Protection staff compiled tables of the analytical results of 

groundwater samples collected at the Buck Steam Station from 2010 through April!, 2013, and 

prepared a chart of the Ash Pond Exceedances which are listed in the Riverbend Steam Station 

Ash Pond Exceedances Chart. See Plaintiffs Exhibit No. 6. 

6 I. The Riverbend Steam Station Ash Pond Exceedances Chart shows 21 

exceedances from the 21 Groundwater Standards for Iron (300 11g/L) in MW-llSR, MW-14, 

MW-15, MW-7SR, MW-8D, and MW..SI during 7 sampling events from February 2011 to 

March2013. 

62. 'file Riverbend Steam Station Ash Pond Exceedances Chart shows 38 

exceedances from the 21 Groundwater. Standard for Manganese (50 11g/L) in MW-llDR, MW-· 

JJSR, MW-114, MW-15, MW-7SR, and MW-SD during 7 sampling events from Febi'uary2011 

to March 2013. 

13 

-App. 552-



Doc. Ex. 2045

63. DWQ staff is working with the Defendant to determine if these exceedances are 

naturally occurring or if corrective action will be required. 

Progress E11ergy Facilitv 

Asheville Steam Electric Pln11t 

64. On June 30, 1981, pursuant to N.C. Gen. Stat. § 143-215.1, other lawful statutes 

and regulations issued by the Commission, and the Clean Water Act, DWQ issued NPDES 

Permit No. NC00000396 to Progress Energy for the Asheville Steam Electric Plant CU Asheville 

Steam Electric Plant NPDES Permit"), located in Buncombe County, North Carolina. 

65. The Asheville Steam Electric Plant NPDES Permit has been renewed subsequently. 

The current NPDES Permit was re-issued on November 16, 2005, with an expiration date of 

December 31, 2010. However, since the Defendant timely applied for re-issuance 180 days prior 

to the expiration date, pursuant to N.C. Gen. Stat. § 150B-3, Defendant can continue to operate 

under the November 15,2005 NPDES permit until a new permit has been issued. A copy of the 

November 15, 2005 NPDES permit No. NC0000396 is attached hereto as Plaintiff's Exhibit No. 

9, and is incorporated herein by reference. 

66. On June 11, 2010, Progress Energy submitted a renewal application to DWQ. 

While the renewal application is being processed, Defendant continues to operate the Asheville 

Steam Electric Plant under the 2005 Asheville Steam Electric Plant NPDES permit, as modified 

in 2009 to include a name change. 

67. The Asheville Steam Electric Plant NPDES Permit authorizes the discharge of 

treated ~astewater to receiving waters designated as the French Broad River, Lake Julian, and an 

unnamed tributary to Powell Creek in the French Broad River Basin ·in accordance with the 
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.I 
I 

effluent limitations, monitoring requirements and other conditions set forth in the Asheville 

Steam Electric Plant NPDES Permit. 

68. Among other things, the Asheville Steam Electric Plant NPDES Permit authorizes 

an Ash Pond Treatment System at Outfall 001 that discharges directly into the French Broad 

River. The ash pond receives ash transport water, coal pile runoff, storm water runoff, various 

low volume wastes (such as boiler blowdown, backwash from the water treatment processes, ash 

hopper seal water, plant drains), air preheater cleaning water, and chemical metal cleaning 

wastewater discharged from Internal Outfall 004 (potentially). 

69. The Asheville Steam Electric Plant NPDES Permit authorizes a Once-Through 

Non-Contact Cooling Water System that discharges a wastestream directly into Lake Julian 

through Outfall 002. 

70. The Asheville Steam Electric Plant NPDES Permit authorizes a Chemical Metal 

Cleaning Treatment System that occasionally discharges a wastestream via Internal Outfall 004 

to the Ash Pond Treatment System or to the old ash pond (with DWQ approval). Generally, 

chemical metal cleaning wastes are treated by evaporation in boilers. 

71. The Asheville Steam Electric Plant NPDES Permit authorizes a FGD wet 

scrubber wastewater treatment system which discharges to the secondary settling basin after the 

Ash Pond via Internal Outfall 005 (with an ultimate discharge through Outfall 001). 

72. The Asheville Steam Electric Plant NPDES Permit authorizes a Stormwater 

Discharge System to discharge stormwater from Outfalls SW-1, SW-2, SW-3, SW-4, SW-5 and 

SW-6. Stormwater drainage from the new access road used to transport coal and oil truck 

deliveries discharges from Outfalls SW-1, SW-2 and SW-3 directly to Lake Julian. Stormwater 

drainage from the old access road used to transport coal and oil truck deliveries discharges from 
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Outfalls SW-4 and SW-6 directly to Lake Julian, and Outfall SW-5 directly to an unnamed 

tributary to Powell Creek. 

73. The effiuent limitations and monitoring requirements in the Asheville Steam 

Electric Plant NPDES Permit for the discharge from Outfall 00 I (Ash Pond Treatment System) 

require sampling for the following parameters: Flow, Oil and Grease, Total Suspended Solids, 

pH, Total Mercury, Total Arsenic, Total Beryllium, Total Cadmium, Total Chlorides, Total 

Chromium, Total Copper, Total Fluoride, Total Lead, Total Manganese, Total Nickel, Total 

Selenium, Total Silver, Total Thallium, Total Zinc, Total Nitrogen, Total Phosphorus, Chronic 

Toxicity and Fish Tissue Sampling. 

74. The effluent limitations and monitoring requirements in the Asheville Steam 

Electric Plant NPDES Permit for the discharge from Outfall 002 (Once-Through Non-Contact 

Cooling Water System) require sampling for the following parameters: Total Residual Chlorine, 

Time of Chlorine Addition, Temperature and pH. 

75. The effiuent limitations and monitoring requirements in the Asheville Steam 

Electric Plant NPDES Permit for the discharge from Internal Outfall 004 (Chemical Metal 

Cleaning Treatment System) require sampling for the following parameters: Total Copper and 

' 
Total Iron . 

. 76. The effluent limitations and monitoring requirements in the Asheville Steam 

Electric Plant NPDES Permit for the dis~:harge to the secondary settling basin after the Ash Pond 

via Internal Outfall 005 (FGD wet scrubber wastewater treatment system) require sampling for 

the following parameters: Flow, Total Suspended Solids, Total Mercury, Total Arsenic, Total 

Beryllium, Total Cadmium, Total Chlorides, Total Chromium, Total Copper, Total Fluoride, 
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Total Lead, Total Manganese, Total Nickel, Total Selenium, Total·Silver, Total Thallium and 

Total Zinc. 

77. The effluent limitations and monitoring requirements in the Asheville Steam 

Electric Plant NPDES Permit for discharge from Outfalls SW-1, SW-2, SW-3, SW-4, SW·S and 

SW-6 (Stormwater Discharge System) require sampling for the following parameters: Color, 

Odor, Clarity, Floating Solids, Suspended Solids, Foam, Oil Sheen and Other Obvious Indicators 

of Stormwater pollution. 

Unpermitted Seeps at the Asheville Steam Electric Plant 

78. As mentioned above, the Defendant's Asheville Steam Electric Plant has four 

permitted outfalls and six stormwater outlets discharging directly into the French Broad River or 

Lake Julian which.are included in the Asheville Steam Electric Plant NPDES Permit. 

79. Defendant's Asheville Steam Electric Plant NPDES Permit does not authorize the 

Defendant to make .any outlet or discharge any wastewater or stormwater other than those 

included in the Asheville Steam Electric Plant NPDES Permit. 

80. On March II, 2013, DWQ staff inspected the Asheville Steam Electric Plant and 

observed several seeps from the facility discharging into surface waters adjacent and flowing to 

the French Broad River. Seeps identified at the site, included engineered discharges from the 

toe-drains of the 1964 and 1982 Coal Ash Ponds,. discharges from the Asheville Steam Electric 

Plartt property west and southwest of the coal ash ponds, including areas west of Interstate 

Highway 26, up to the banks of the French Broad River. These locations are different from the 

outfalls or storm water outlets described in the Asheville Steam Electric Plant NPDES Permit. 
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81. Upon information and belief, Plaintiff believes there arc other non-engineered 

seeps at Defendant's Asheville Steam Electric Plant, which are different locations from the 

outfalls and storm water outlets described in the Asheville Steam Electric Plant NPDES Permit. 

82. A seep or discharge from the Ash Pond or any other part of the Asheville Steam 

Electric Plant that is not included in the Asheville Steam Electric Plant NPDES Permit is an 

unpermitted discharge in violation of N.C. Gen. Stat. § 143-215.1 (a)(!) and (a)(6). 

Exceeda11ces iu Violatio11 o(2L Sta11dar·ds at tile Aslreville Steam Electric Pla11t 

83. DWQ's Aquifer Protection staff compiled a table of the analytical .results of 

groundwater samples collected at the Asheville Steam Electric Plant from 2010 through April!, 

2013, and prepared a chart ofthe Ash Pond Exceedances which are listed in the Asheville Steam 

Electric Ash Pond Exceedances Chart. See Plaintiffs Exhibit Nq, 7. 

84. The Asheville Steam Station Ash Pond ExceedancesChart shows exceedances from 

the 21 Groundwater Standard for Iron (300 ug/L) in samples taken at Monitoring Wells CB-3, 

CB-4B, CB-5, and CB-6. Although Iron is a naturally occurring element, its presence in 

groundwater and specific occurrence at this site indicate impacts to groundwater resulting from 

coal burning activities. 

85. The Asheville Stearn Station Ash Pond Exceedances Chart shows .excccdances from 

the ~L standard for Manganese (50 ug!L) in samples taken at Monitoring Wells OW-l, CB-2, 

CB-3, CB-3R, CB-4, CB-5, CB-6, and CB-8. Although Manganese is a naturally occurring 

element, its presence in groundwater and specific occurrence at this site indicate impacts to 

groundwater resulting from coal burning activities. 
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86. TI1e Asheville Steam Station Ash Pond Exceedances Chart shows exceedances from 

the 2L standard for Boron (700 ug/L) in samples taken at Monitoring Wells CB-3R, CB-6, and 

CB-8. Although Boron is a naturally occurring element, its presence in groundwater and' specific 

occurrence at this site indicate impacts to groundwater resulting from coal burning activities. 

87. The Asheville Steam. Electric Plant Ash Pond Exceedances Chart shows 

exceedances from the 2L GW standard for Tha\lium (0.2 !lg/L)'in samples taken at Monitoring. 

Wells CB-3 and CB-3R. Although Thallium is a naturally occurring element, its presence in 

groundwater and specific occurrence at this site indicate impacts to groundwater resulting from 

coal burning ac_tivities. 

88. The Asheville Steam Station Ash Pond Excecdances·Chart shows exceedunces from 

the 2L standard for TDS (500 mg/L) in samples taken at Monitoring Wells CB~S. The presence 

of Total Dissolved Solids in groundwater and the specific occul'l'ence at this site indicate impacts 

to groundwater resulting from coal burning activities. 

89. Defendant's excecdances of the groundwater standards for Iron, Manganese, 

Boron, Thallium, and TDS at the compliance boundary of the Asheville Steam Electric Plant Ash 

Pond are violations of the groundwater standards as prohibited by I5A NCAC 2L.Ol03(d). 

Other Exceedances of 2L GW Standards at the Asheville Steam Electt·lc Plant 

90. The Asheville Steam Electric Plant Ash Pond Exceedances Chart shows 

exceedances from the 2L Groundwater Standard for Iron in samples taken at Monitoring Wells 

CB-1, CB-2, CB-7, CB"B, and GW-1. 
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9 I. The Asheville Steam Electric Plant Ash Pond Exceedances Chart shows 

exceedances from the 2L Groundwater Standard for Manganese in samples taken at Monitoring 

Well CB-1 and CB-7. 

92. The Asheville Steam Electric Plant Ash Pond Exceedances Chart shows 

exceedances from the 2L Groundwater Standard for Boron in samples taken at Monitoring Well 

CB-3. 

93. The Asheville Steam Electric Plant Ash Pond Exceedances Chart shows 

exceedances from the 2L Groundwater Standards for Chloride in samples taken at Monitoring 

Well CB-8. 

94 The Asheville Steam Electric Plant Ash Pond Exceedances Chart shows 

exceedances from the 2L Groundwater Standards for Selenium in in samples taken at Monitoring 

Well CB-8. 

95. The Asheville Steam Electric Plant Ash Pond Exceedances Chart shows 

exceedances from the 2L Groundwater Standards for Sulfate in samples taken at Monitoring 

Well CB-6. 

96. The Asheville Steam Electric Plant Ash Pond Exceedances Chart shows 

exceedances from the 2L Groundwater Standards for Thallium in samples taken at Monitoring 

Well CB-2. 

97. The Asheville Steam Electric Plant Ash Pond Exceedances Chart shows 

exceedances from the 2L Groundwater Standards for TDS in samples taken at Monitoring Well 

CB-6. 
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98. DWQ staff is working with the Defendant to determine if these exceedances are 

naturally occurring or if corrective action will be required. 

CLAIMS FOR RELIEF 

I· 

f 

i· 

99. The allegations contained in paragraphs 1 through 99 are incorporated into these 

claims for relief as if fully set forth herein. 

I 00. Defendant's unpermitted seeps from both of the Facilities are violations of N.C. 

Gen. Stat;§§ 143-215.I(a)(!) and (a)(6). 

101. Defendant's exceedances of the groundwater standards for Boron, Iron, 

Ml\nganese, Selenium, Thallium, and TDS at the compliance boundary of the Asheville Steam 

Electric Plant Ash Pond are violations of the groundwater standards as prohibited by !SA NCAC 

2L.0103(d). 

I 02. Plaintiff Is entitled to il~unctivc relief, as set forth more specifically In the prayer 

for relief, pursuant to N.C. Gen. Stat.§ 143-215.6C. 

103. Defendant's violations of N.C. Gen. Stat. §§ 143-215.1(a)(l) and (a)(6) for the 

unpermitted seeps and Defendant's violations and potential violations of the groundwater 

standards, without assessing the problem and taking corrective action, poses a serious danger to 

the health, safety and welfare of the people of.the State ofNorth C11rol.ina and serious harm'to the 

water.resources of the State. 

PRAYER FOR RELIEF 

WHERFORE, the Plaintiff, State of North Carolina, prays that the Court grant to it the 

following relief: 

I. That the Court accepts this verified complaint as an affidavit upon which to base 

all orders of the Court. 
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2. That the Court preliminarily, and upon final judgment permanently enter a 

mandatocy injunction requiring the Defendant to abate the violations of N.C. Gen. Stat § 143-

215.1, NPDES Permits and groundwater standards at the Facilities; 

3. That the Court preliminarily, and upon final judgment permanently enter a 

mandatocy injunction requiring the Defendant take the steps required in the attached "Ash Ponds 

Assessment Needs", which is attached hereto as Plaintiff's Exhibit No. I 0 and is incorporated 

herein by reference; 

4. That the Defendant be taxed with the costs of this action. 

5. Any other and further relief that the Court deems to be just and proper. 

Respectfully submitted, this the~ of May, 2013. 
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Assistant Attorney General 
NC State BarN~ 

By ~2513£~~ 
Assistant Attorney General 
NC State BarNo. 13667 

N.C. Department of Justice 
Environmental Division 
Post Office Box 629 
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Raleigh, NC 27602-0629 
(919) 716-6600 phone 
(919) 716-6750 facsimile 
kcooper@ncdoj.gov 

Attorneys for the Plaintiff 
State of North Carolina ex reL 
North Carolina Department of 
Environment and Natural Resources 
Division of Water Quality -
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STATE OF NORTH CAROLINA 

VERIFICATION 

COUNTY OF WAKE 

Jeffrey Poupart, first being duly sworn, deposes and says that he is the Point 

Source Branch Supervisor of the Surface Water Protection Section of the Division of 

Water Quality in the North Carolina Department of Environment and Natural Resources; 

that he has read the foregoing verified Amended Complaint and Motion Injunctive Relief, 

and that he is acquainted with the facts and circumstances alleged therein; and believes. 

them to be true. 

?Jeffrey Poupart 

County, North Carolina 

I certify that the following person appeared before me this day, aclmowledging to 
me that he signed the foregoing document: Jeffi·ey Poupart. 

au'iA. day of May, 20i3. 

OCial slgi!QtuOTatary 

-::!"a,ver D. kr; ®ti 
Notary's printed or typed name 

My Commission Expires: 9--, J-C}o/3 
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\3C~OI \032. 
STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE 

SUPERIOR COURT DIVISION 
COUNTY OF WAKE 

STATE OF NORTH CAROLINA exrel. · ·· .. ~~. :;), '-.:. 
NORTH CAROLINA DEPARTMENT OF . : ____ }_,_ 
ENVIRONMENT AND NATURAL . ) 
RESOURCES, ) 

) 
Plaintiff, ) 

) 
v. ) 

) 
DUKE ENERGY PROGRESS, INC., ) 

) 
Defendant. ) 

) 

13CVS __ _ 

COMPLAINT 
AND MOTION FOR 
INJUNCfiVE RELIEF 
RULE 65 N.C.R.C.P. 

The Plaintiff State of North Carolina in accordance with Article 21 of Chapter 143 of the 

North Carolina General Statutes, and N.C. Gen. Stat. § I A-1, Rule 65, complaining of the 

Defendant alleges and says: 

PARTIES 

I. Plaintiff is the sovereign State of North Carolina. This action is being brought 

upon the relation of the North Carolina Department of Environment and Natural Resources 

("DENR") and its Division of Water Resources ("DWR" or "division"), 1 an agency of the State 

established pursuant to the provisions of N.C. Gen. Stat. § 1438-279.1 et seq., and vested with 

the statutory authority regarding protection of the environment and enforcement of 

environmental laws pursuant to N.C. Gen. Stat.§ 143-211 et seq. 

2. Defendant, Duke Energy Progress, Inc. (formerly Carolina Power & Light 

Company d/b/a Progress Energy Carolinas, Inc., prior to April 29, 20 13), is a corporation 

DENR's Division of Water Quality and Division of Water Resources have been 
combined and are currently operating under the name of Division of Water Resources. All 
actions taken by the DWQ arc considered to have been taken by the DWR. 
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organized and existing under the laws of the State of North Carolina. Defendant's principal 

place of business is in Wake County, North Carolina and is located at 410 South Wilmington 

Street, PEB 1785, Raleigh, North Carolina 27601. Defendant's Registered Agent is CT 

Corporation System, ISO Fayetteville Street, Box I 0!1, Raleigh, North Carolina 27601 

3. Defendant owns the following six (6) Facilities ("6 Facilities"): 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

Mayo Steam Electric Generating Plant ("Mayo Steam Electric 
Plant") in Person County; 

Roxboro Steam Electric Generating Pl(!nt ("Roxboro Steam 
Electric Plant") in Person County; 

Cape Fear Steam Electric Generating Plant ("Cape Fear Steam 
Electric Plant") in Chatham County; · 

H. F. Lee Steam Electric Plant ("Lee Steam Electric Plant'~ .in 
Wayne County; 

Weatherspoon Steam Electric Pla/11 in Robeson County; and 

L. V. Sunon Electric Plant ("Sutton Electric Plant") in New 
Hanover County. 

4. Defendant or its predecessor was doing business in all of the counties set forth in 

paragraph 3 above, at each of the 6 Facilities, at the time thi: violations or threatened violations 

were committed that gave rise to this action. 

JURISDICTION AND VENUE 

5. The Superior Court has jurisdiction of this action for injunctive relief for existing 

or threatened violations of various laws and rules and regulations governing the protection of the 

State's water resources pursuant to N.C. Gen. Stat. §§ 7A-245 and 143-21S.6C, and for such 

other relief as the Court shall deem-proper. 
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6. Wake County· is a proper venue for this action because Defendant's principal 

place of business is located in Wake County. 

GENERAL ALLEGATIONS 

Applicable Laws and Regulations 

7. Pursuant to N.C. Gen. Stat. § 143-215.3(a)(l), the Environmental M8!1llgement 

Commission ("EMC" or the "Commission~') has tile power "[t)o make rules implementing 

Articles 21, 21A, 21B or 38 of ... Chapter" 143 of the North Carolina General Statutes. These 

statutes, and the rules adopted under. them, are designed to further the public policy of the State, 

as declared in N.C. Gen. Stat. § 143-211, ''to provide for the conservation of its water and air 

resources ... [and], within the context of this Article [21) and Articles 21A and :218 of this 

Chapter [143], to achieve and to maintain for the citizens of the State a total environment of 

superior quality." 

8. N.C. Gen. Stat. § 143-211 further provides that "[s)tandards of water and .air 

purity shall be designed to protect human health, to prevent injury to plant and animal life, to 

prevent damage to public and private property, to insure the continued enjoyment of the natural 

attractions of the State, to encourage the exp.ansion. of employment opportunities, to provide .a 

permanent foundation for healthy industrial development and to secure for the people of North , 

Carolina, now and in the future, the beneficial uses of these great natural resources." 

9. The Commission has the ·power to issue permits with conditions attached which 

the Commission believes are .necessary to achieve the purposes of Article 21 of Chapter 143 of 

the General Statutes. N.C. Gen. Stat.§ l43-215.l(b)(4). 

10. Pursuant to its authority in N.C. Gen. Stat.§ 143-215.3(a)(4) to delegate such of 

its powers as it deems necessary, the Commission has delegated the authority to issue permits, 
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and particularly discharge permits, to the Director of the Division of Water Resources 

("Director"). See Title I SA of the North Carolina Administrative Code ("NCAC"), rule 

2H.OI 12
2
• A copy of this rule is attached hereto as Plaintifrs Exhibit No, I, and is incorporated 

herein by reference. 

II. N.C. Gen. Stat. § 143-215.1 requires a permit before any person can "make any 

outlets into the waters of the State" or "cause or permit any waste, directly or indirectly, to be 

discharged to or in any manner intermixed with the waters of the State in violation of the water 

quality standards applicable to the assigned classifications ... unless allowed as a condition of 

any permit, special order or other appropriate instrument issued or entered into by the 

Commission under the provisions of this Article [Article 21 of Chapter 143 of the General 

Statutes]." N.C. Gen. Stat.§§ 143-21S.l(a) (I) and (6). 

12. The· Commission's rules in ISA NCAC Subchapter 2L (hereinafter "2L Rules") 

"establish a series of classifications and water quality standards applicable to the groundwaters 

of the State." ISA NCAC 2L.OIOI(a). A copy of the 2L Rules is attached hereto as Plaintiff's 

Exhibit No. 2 and is incorpomted herein by reference. 

13. "Groundwaters'; are defined in the 2L. Rules as "those waters occurring in the 

.subsurface undersatumted conditions." !SA NCAC 2L.OI02(11). 

14. The 2L Rules "are applicable to all activities or actions, intentional or accidental, 

which contribute to the degradation of groundwater quality, regardless of any permit issued by a 

governmental agency authorizing such action or activity except an innocent landowner who is a 

bona fide purchaser of property which contains a source of groundwater contamination, who 

2 !SA NCAC 2H.Oil2. This Rule actually delegates the authority to issue discharge 
permits to the Director or' the former DWQ. However, this authority has now been delegated to 
the Director of the DWR. 
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purchased such property without knowledge or a reasonable basis for knowing that groundwater 

contamination had occurred, or a person whose interest or ownership in the property is based or 

derived from a security interest in the property, shall not be considered a responsible party." 

!SA NCAC 2L.O!Ol(b). 

lS. The policy section of the 2L Rules provides that the 2L Rules "are intended to 

maintain and preserve tile quality of .the groundwaters, prevent and abate pollution and 

contamination of the waters of .the state, protect public health, and permit management of the 

groundwaters for their best usage by the citizens of North Carolina." !SA NCAC 2L.Ol03(a). 

16. "Contaminant" is defined in the 2L Rules as "any substance occurring in 

groundwater in concentrations which exceed the groundwater quality standards specified in Rule 

.0202 of the Subchapter." !SA NCAC.2L.Ol02(4). 

17. "Natural Copditions" are defined in the 2L Rules as "the physical, biological, 

chemical and radiological conditions which occur naturally." !SA NCAC 2L.Ol02(16). 

18. The policy section of the 2L Rules provides further that, "[i]t is the policy of the 

Commission that the best usage of the ground waters of the state is as 11 source of drinking water. 

These groundwaters generally are a potable source of drinking water without the necessity of 

significant treatment. It is the intent of these Rules to protect the overall high quality of North 

Carolina's groundwaters to the level established by the standards and to enhance and restore the 

quality of degraded groundwaters where feasible and necessary to protect human health and the 

environment, or to ensure their suitability as a future source of drinking water." 15A NCAC 

2L.0103(a). 

19. The policy section of the 2L Rules provides further that, "(n]o person shall conduct 

or cause to be conducted, any activity which causes the concentration of any substance to exceed 

s 
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that specified in Rule .0202 of this Subchapter, except as authorized by the rules of this 

Subchapter." !SA NCAC 2L.Ol03(d). 

20. The groundwater "Standards" are specified in ISA NCAC 2L.0202. See !SA 

NCAC 2L.O I 02(23 ). Some groundwater standards and their concentrations are specifically 

listed in !SA NCAC 2L.0202(g) and (h). If a substance is not specifically listed and if it is 

naturally occurring, the standard is the naturally occurring concentration as determined by the 

Director. !SA NCAC 2L.0202(c). If a substance is listed, if it is naturally occurring and the 

substance exceeds the established standard, the standard shall be the naturally occurring 

concentration as determined by the Director. !SA NCAC 2L .0202(b)(3). If a substance is not 

specifically listed and it is not naturally occurring, the substance cannot be permitted in 

concentrations at or above the practical quantitation limit in Class GA or Class GSA waters, 

except that the Director may establish interim maximwn allowable concentrations ("IMAC") 

pursuant to !SA NCAC 2L.0202(c). These are listed in Appendix III of I SA NCAC 2L. The 

IMACs are the established standard until adopted by rule. See the last page of Plaintifrs Exhibit 

No.2. 

21. The DWQ Director established the !MAC for Antimony on August I, 20 I 0 and 

for Thallium on October I, 201 0, substances for which standards had not been established under 
' 

the 2L Rules. A copy of the Public Notice establishing the IMACs and a copy of the Approved 

IMACs are attached hereto as Plaintiff's Exhibit Nos. 3 and 4, respectively, and both exhibits are 

incorporated herein by reference. The interim maximwn allowable concentration for Thalliwn is 

0.2 micrograms per liter ("J.Ig/L") established pursuant .to ISA NCAC 2L .0202(c). The interim 

maximum allowable concentration for Antimony is I J.lg/L established pursuant to I SA NCAC 

2L .0202(c). See the last page of Plaintiff's Exhibit No.2. 

6 

-App. 569-



Doc. Ex. 2062

22. "It is the intention of the Commission to protect all groundwaters to a level of 

quality at least as high as that required under ihe standards established in Rule .0202 of this 

Subchapter." 15A NCAC 2L.OI03(b). 

23. A "Compliance Boundary" is defined in the 2L Rules as "a boundary around a 

disposal system at and beyond which groundwater quality standards may not be exceeded and 

only applies to facilities which have received an individual permit issued under the authority of 

[N.C. Gen. Stat. §]143-215.1 or [N.C. Gen. Stat. §]130A." 15A NCAC 21.0102(3). 

24. · Pursuant to 15A NCAC 2L.Ol07(a), "[f]or disposal systems individually 

permitted prior to December 30; 1983, the compliance boundary is established at a horizontal 

distance of 500 feet from the waste boundary or at the property boundary, whichever is closer to 

the source." 

25. The "Waste Boundary" is defined in the 2L Rules as "the perimeter of the 

permitted waste disposal area." 15A NCAC 2L.OI02(26). 

26. A "Corrective Action Plan" is defined in the 2L Rules as "a plan for eliminating 

sources of groundwater contamination or for achieving groundwater quality restoration or both." 

ISA NCAC 2L.OI02(5). A site assessment pursuant to a corrective action plan should include 

the source and cause of contamination, any imminent hazards to public health and safety, all 

receptors and significant exposure pathways, the horizontal and vertical extent of the 

contamination, as well as all geological and hydrogeological features influencing the movement 

of the contamination. lSA NCAC 2L.0106 (g). 

27. Pursuant to N.C. Gen. Stat. § 143-215.6C, "[w]henever the Department has 

reasonable cause to believe that any person has violated or·is threatening to violate any of the 

provisions of this Part [Part I, Article 21, ofthe General Statutes], any of the terms of any permit 
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issued pursuant to this Part, or a rule implementing this Part, ... " the Department is authorized 

to "request the Attorney General to institute a civil action in the name of the State upon the 

relation of the Department for injunctive relief to restrain the violation or threatened violation." 

28. The statute further provides that "[u)pon a determination by the court that the 

alleged violation of the provisions of this Pact or the regulations of the Commission has occurred 

or is threatened, the court shall grant the relief necessary to prevent or abate the violation or 

threatened violation." N.C. Gen. Stat§ 143-215.6C. 

29. Additionally, the section provides that "[n]either the institution of the action nor 

any of the proceedings thereon shall relieve any party to such proceedings from any penalty 

prescribed for the violation of this Part." N.C. Gen. Stat.§ 143-215.6C. 

30. Defendant is a person consistent with N.C. Gen. Stat. § 143-212(4) and pursuant 

to N.C. Gen. Stat.§ 143-215.6C. 

Factual and Legal Allegations 

Al/6 Facilities 

31. With the exception of the Sutton Electric Plant, which began groundwater 

monitoring in 1984, and added new monitoring wells between 1990 and 20 II, Defendant 

implemented a voluntary groundwater monitoring program at most of the 6 Facilities in 2006. 

32. In 2009, the DWQ required Defendant to place monitoring wells at the 

compliance boundaries of all ofthe Coal Ash Ponds at all 6 Facilities. 

33. The DWQ approved Defendant's proposed locations of compliance boundary 

wells and monitoring wells at each of the 6 Facilities on the following dates: 

(I) Mayo Steam Electric Plant- November 12, 20 I 0; 

(2) Roxboro Steam Electric Plant- November 12, 20 I 0; 
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(3) Cape Fear Steam Electric Plant- January 4, 20 II; 

(4) Lee Steam Electric Plant- January 4, 2011; 

(5) Weatherspoon Steam Electric Plant- November 1, 2010; and 

(6) Sutton Electric Plant- March 17, 2011 and October 24, 2011. 

34. Defendant constructed compliance monitoring wells at the compliance boundaries 

of the Coal Ash Ponds at each of the 6 Facilities on the following dates: 

(I) Mayo Steam Electric Plant- November 20 I 0; 

(2) Roxboro Steam Electric Plant- October and November 201 0; 

(3) Cape Fear Steam Electric Plant- September 2010; 

(4) Lee Steam Electric Plant- July 2010 and September 2012; 

(5) Weatherspoon Steam Electric Plant- August 2010; and 

(6) Sutton Electric Plant-1990 to 2012. 

35. Each of the 6 Facilities has a specific set of parameters being monitored: 

(I) Mayo Steam Electric Plant- Aluminum, Antimony, Arsenic, 
Barium, Bol'()n, Cadmium, Chromium, Chloride, Copper, Iron, 
Lead, Manganese, Mercury, Nickel, Nitrate, pH, Selenium, 
Sulfate, Thallium, Total Dissolved Solids, Water Level, and Zinc; 

(2) Roxboro Steam Electric Plant- Aluminum, Antimony, Arsenic, 
Barium, Boron, Cadmium, Chromium, Chloride, Copper, Iron, 
Lead, Manganese, Mercury, Nickel, Nitrate, pH, Selenium, 
Sulfate, Thallium, Total Dissolved Solids, Water Level, and Zinc; 

(3) Cape Fear Steam Electric Plant- Aluminum, Antimony, Arsenic, 
Barium, Boron, Cadmium, Chromium, Chloride, Copper, Iron, 
Lead, Manganese, Mercury, Nickel, Nitrate, pH, Selenium, 
Sulfate, Thallium, Total Dissolved Solids, Water Level, and Zinc; 

(4) Lee Steam Electric Plant- Antimony, Arsenic, Barium, Boron, 
Cadmium, Chromium, Chloride, Copper, Iron, Lead, Manganese, 
Mercury, Nickel, Nitrate, pH, Selenium, Sulfate, Thallium, Total 
Dissolved Solids, Water Level, and Zinc; 

(5) Weatherspoon Steam Electric Plant- Antimony, Arsenic, 
Barium, Boron, Cadmium, Chromium, Chl(!ride, Copper, Iron, 

9 

-App. 572-



Doc. Ex. 2065

Lead, Manganese, Mercury, Nickel, Nitrate, pH, Selenium, 
Sulfate, Thallium, Total Dissolved Solids, Water Level, and Zinc: 
and 

(6) Sulton Electric Plant- Antimony, Arsenic, Barium, Boron, 
Cadmium, Chromium, Chloride, Copper, Iron, Lead, Manganese, 
Mercury, Nickel, Nitrate, pH, Selenium, Sulfate, Thallium, Total 
Dissolved Solids, Water Level, and Zinc. 

36. In 2010 and 2011, with the exception of the Sutton Electric Plant, Defendant 

began submitting groundwater monitoring data to the· DWQ from 5 of the 6 Facilities. Although 

. actual groundwater monitoring started in 1984, the Sutton Electric Plant NPD)!S Permit required 

groundwater monitoring to begin in the spring of 1990. 

37. On June 17, 2011, the DWQ adopted a Policy for Compliance Evaluation of 

Long-Term Permitted Facilities with No Prior Groundwater Monitoring RequirementS 

(hereinafter the "Policy for Compliance Evaluation''), A copy of the Policy for Compliance 

Evaluation is attached hereto as Plaintiffs Exhibit No, 5 and. is incorporated herein by reference .. 

38. The Policy for Compliance Evaluation establishes an approach to evaluate 

groundwater compliance at long-term permitted· facilities. Specifically, the Policy for 

Compliance Evaluation requires staff and responsible parties to consider multiple factors before 

determining if groundwater concentrations in samples taken at the permitted facility are a 

violation of the groundwater standards, or if the concentration is naturally occurring. Such 

factors considered are well design, sample integrity, analytical methods, statistical testing, etc. 

39. All 6 Facilities are subject to the Policy for Compliance Evaluation and Plaintiff 

has been working with the Defendant to move through the evaluative process as described in the 

policy. 

40. Plaintiffs Aquifer Protection staff compiled tables of the analytical results of 

groundwater samples collected at the 6 Facilities. The 6 Facilities began submitting data in 
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2010, and Plaintitrs Aquifer Protection staff prepared 6 charts of the Ash Pond Exceedances 

from 2010 to July 16, 2013. The 6 charts are labeled by National Pollutant Discharge 

Elimination System (NPDES) Permit number and facility name. Each chart is attached hereto 

and labeled individually as Plaintitrs Exhibit: No. 6 (Mayo Steam Electric Plant Ash Pond 

Exceedances Chart); No. 7 (Roxboro Steam Electric Plant Ash Pond Exceedances Chart); No. 8. 

(Cape Fear Steam Electric Plant Ash Pond Exceedances Chart); No. 9 (Lee Steam Electric Plant 

Ash Pond Exceedances Chart); No. I 0 (Weatherspoon Steam Electric Plant Ash Pond 

Exceedances Chart); and No. II (Sutton Electric Plant Ash Pond Exceedanccs Chart); 

respectively, and are incorporated herein by reference. 

41. Each of the 6 charts contains the following information: the well number, the 

parameter sampled, the date of the sample, the 2L Groundwater Standard, the sampling result 

and the unit of measurement. 

Mavo Steam Electric Plant 

42. On July 12, 1982, pursuant to N.C. Gen. Stat.§ 143-215.1, other lawful statutes 

and regulations issued by the Commission, and the Clean Water Act, the DWQ issued NPDES 

Permit No. NC0038377 to Progress Energy for the Mayo Steam Electric Plant ("Mayo Steam 

Electric Plant NPDES Permit"), located in Person County, North Carolina. 

43. The Mayo Steam Electric Plant NPDES Permit has been renewed subsequently. 

The current NPDES Permit was re-issued on October 14, 2009, with an expiration date of March 

31, 2012. On September 28, 2011, Progress Energy submitted a renewal application to the 

DWQ. Since the Defendant timely applied for re-issuanee 180 days prior to the expiration date, 

pursuant to N.C. Gen. Stat. § lSOB-3, Defendant can continue to operate under the 2009 Mayo 

Steam Electric Plant NPDES Permit until a new permit has been issued. A copy of the 2009 
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Mayo Steam Electric Plant NPDES Pennit No. NC0038377 is attached hereto as Plaintiffs 

Exhibit No. 12, and' Is incorporated herein by reference. 

44. A Special Order by ·Consent was approved by the EMC for the Mayo Steam 

Electric Plant on June 25, 2012 and transmitted to Progress Energy on June 26, 2012. A copy of 

the transmittal letter and EMC SOC WQ Sl0-012 is attached hereto as Plaintiffs Exhibit No. 13 

and is incorporated herein by reference. To the extent that the SOC modifies· the tenns of the 

2009 NPDES Pennit for the Mayo Steam Electric Plant, the SOC controls those tenns of the 

penni! until a new NPDES pennit is issued or a judicial order is issued. 

45. The Mayo Steam Electric Plant NPDES Pennit authorizes ihe discharge of treated 

wastewater to receiving waters designated as the Mayo Reservoir in the Roanoke River Basin in 

accordance with the effluent limitations, monitoring requirements and other conditions set forth 

in the Mayo Steam Electric Plant NPDES Pennit. 

46. The Mayo Steam Electric Plant NPDES Pennit authorizes a cooling tower system 

less than once per year when the cooling towers and circulating water system are drained by 

gravity and discharges a wastestrearn directly into the Mayo Reservoir 'through Outfall 00 I. 
0 

47. The Mayo Stearn Electric Plant NPDES Permit authorizes a cooling tower 

blowdown system that indirectly discharges to Mayo Reservoir via Internal Outfall 008 to the 

Ash Pond Treatment System at Outfall 002. Cooling tower blowdown is usually mixed with ash 

sluice water prior to discharge to the ash pond. 

48. The Mayo Steam Electric Plant NPDES Pennlt authorizes an Ash Pond Treatment 

System at Outfall 002 that discharges directly into the Mayo Reservoir. The Ash Pond receives 

ash transport water, coal pile runoff, stonn water runoff, cooling tower biowdown and various 

low volume wastes such as boiler blowdown, oily waste treatment, wastes/backwash from the 
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water treatment processes including Reverse-Osmosis wastewater, plant area wash down water, 

equipment heat exchanger_ water, and treated domestic wastewater. 

49. The Mayo Steam Electric Plant NPDES Permit authorizes a stormwater discharge 

system to discharge stormwater to the Mayo Reservoir through Outfalls 004, 005, 006a, 006b, 

006c, 006d, 006e, and 010. Drainage from the outside storage area discharges at Outfall 004. 

Drainage from the industrial area and the oil/bottled gas storage area discharges at Outfall 005. 

Drainage from the cooling tower(s) chemical feed building structure and the cooling tower area 

discharges at Outfalls 006a, 006b, 006c, 006d and 006e. Drainage from the haul road for coal 

ash, limestone, gypsum and gaseous anhydrous ammonia discharg~s at Outfall 010. 

50. The effluent limitations and monitoring requirements in the Mayo Steam Electric 

Plant NPDES Permit for the discharge from Outfall 001 (cooling tower system) require samplmg 

for the following parameters: Flow, Free Available Chlorine, Time of Chlorine Addition, Total 

Chromium, Total Zinc, Priority Pollutants and pH. The Mayo Steam Electric Plant NPDES 

Permit prohibits the discharge of polychlorinated biphenyl compounds ("PCBs") such as those 

used for transformer fluid. 

51. The effluent limitations and monitoring requirements in the Mayo Steam Electric 

Plant NPDES Permit for the indirect discharge from Outfall 008 (cooling tower blowdown 

system) to the Ash Pond Treatment System require sampling for the following parameters: 

Flow, Free Available Chlorine, Time of Chlorine Addition, Total Chromium, Total Zinc, Priority 

Pollutants and pH. The Mayo Steam Electric Plant NPDES Permit does not authorize a direct 

discharge to the Mayo Reservoir. 

52. The effluent limi~ations and monitoring requirements in the Mayo Steam Electric 

Plant NPDES Permit for the discharge from Outfall 002 (Ash Pond Treatment System) require 
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sampling for the following parameters without FGD wastewater: Flow, Oil ,and Grease, Total 

Suspended Solids, Total Selenium, Acute Toxicity, Total Arsenic, Total Copper, Total Iron and 

pH. After the FGD system is used to treat FGD wastewater, the Mayo Steam Electric Plant 

NPDES Permit requires sampling for the following parameters: Flow, Oil and Grease, Total 

Suspended Solids, Total Selenium, Acute Toxicity, Total Mercury, Total Arsenic, Total 

Cadmium, Total ,Chlorides, Total Chromium, Total Copper, Total Fluoride; Total Lead, Totlil 

Manganese, Total Nickel, Total Silver, Total Zinc, Total Barium, Total Thallium, Total 

Vanadium, Total Antimony, Total Boron, Total Cobalt, Total Molybdenum, Total Iron and pH. 

Among other things, the SOC authorizes Defendant to comply with all terms of its NPDES 

permit except for Interim Limits for Mercury, Seleruum, Boron, Manganese and Thallium during 

the period of the SOC. 

53. The Mayo Steam Electric Plant NPDES Permit also requires Acute Toxicity 

monitoring, Fish Tissue Sampling for Arsenic only, an annual biological, physical and ,chemical 

study of Selenium,. and annual monitoring of the waters of Crutchfield Branch, I 00 yards 

downstream of the ash pond, for Arsenic, Copper and Selenium. 

54. The effluent limitations and monitoring requirements in the Mayo Steam Electric 

Plant NPDES Permit for the for the discharge from Outfall 0 I 0 (stormwater discharge system) 

require sampling for the following parameters: 13 Priority Pollutant Metals (Silver, Arsenic, 

Beryllium, Cadmium, Chromium, Copper, Mercury, Nickel Lead, Antimony, Selenium, 

Thallium, Zinc), Aluminum, Boron, Chemical Oxygen Demand, Total Suspended Solids, 

Sulfate, Oil and Grease, pH and Total Rainfall. 
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Unpermitted Seeps at the Mayo Steam Electric Plant 

55. As mentioned above, the Defendant's Mayo Steam Electric Plant has two pennitted 

outfalls and eight stonnwater outlets discharging directly into the Mayo Reservoir which are 

included in the Mayo Steam Electric Plant NPDES Pennit. 

56. Defendant's Mayo Steam Electric Plant NPDES Pennit does not authorize the 

Defendant to make any outlet or discharge any wastewater or stonnwater other than those 

included in the Mayo Steam Electric Plant NPDES Pennit. 

57. The Mayo Steam Electric Plant NPDES Pennit expressly prohibits a discharge 

from the ash pond to Crutchfi_eld .Branch. Condition A.(S) states: "There shall be no direct 

discharge from the ash pond to Crutchfield Branch. There shall- be no violation of water quality 

standards in Crutchfield Branch due to any indirect discharge from the ash pond. The pennlttee 

shall monitor the waters of Crutchfield Branch, I 00 yards downstream of the dike, once per year 

by grab sample for the following: arsenic, copper, and selenium." 

58. Seeps identified at Defendant's Mayo. Steam Electric Plant, include engineered 

discharges from the toe-drains of its Ash Pond, which are at different locations from the outfalls 

and stonnwater outlets. described in the Mayo Steam Electric J>lant NPDES Pi:nnit. Defendant's 

Ash Pond dam has 2 engineered toe-drains (running east and west) that continuously discharge to 

Crutchfield Bri!Rch and Defendant does not have a permit for this direct discharge. 

59. A seep or discharge front .the Ash Pond ·of the Mayo ~team Elec!ric Plant that is 

not included in the Mayo Steam Electric Plant N:PDES Pennit is an unpermitted discharge in 

violation ofN.C. Gen. Stat.§ 143-215.l(a)(l}and (a)(6). 
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Exceedances of the 2L Groundwater Standards at the Mayo Steam Electric Plant 

60. The Plaintiff's Aquifer Protection staff compiled tables of the analytical results of 

groundwater samples collected .at the Mayo Steam Electric Plant from November 2010 through 

July 16, 2013, and prepared a chart of the Ash Pond Exceedances which are listed in the Mayo 

Steam Electric Plant Ash Pond Exceedances Chart. See Plaintiff's Exhibit No .. 6. 

61. The Mayo Steam Electric Plani Ash Pond Exceedances Chart shows exceedances 

from the 2L Groundwater Standard for Chromium (I 0 !!siL) in compliance wells BG-1 and BG-

2 during three sampling events from December 2010 to July 2012, with concentrations ranging 

from I 0.2 11s1L to 40.1 !!siL· 

62. The Mayo Steam Electric Plant Ash Pond Exceedances Chart shi)WS exceedances 

from the 2L Groundwater Standard for Manganese (50 !!siL) in compliance wells BG-1, BG-2, 

CW-1, CW-ID, CW-2, CW-20, CW-3, CW-5 and CW-6 during eight sampling events from 

December 2010 through May 2013, with concentrations ranging from 52.6!!g/L to 1,440 !!siL. 

63. The Mayo Steam Electric Plant Ash Pond Exceedances Chart shows exceedances 

from the 2L Groundwater Standard for Total Dissolved Solids (500 milligrams per liter 

("mgiL'')) in compliance wells CW-3 and CW,-6 during three sampling events from July 2012 

through April 2013, with concentrations ranging from 520 mg/L to 550 mg/L. 

64. The Mayo Steam Electric Plant Ash Pond Exceedances Chart shows exceedances 

from the 2L Groundwater Standard for Total Iron (300 !!g/L) In compliance wells BG-1, BG-2, 

CW-20, CW-3, CW-4, CW-5 and CW-6 during eight sampling events from December 2010 

through May 2013, with concentrations ranging from 312 !!siL to 2,660 !!g/L. 
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65. The DWR staff is working with the Defendant to qetermine if these exceeilances 

are naturally occurring or if corrective action will be required. 

Roxboro Steam Electric Plant 

66. On June 30, 1981, pursuant to N.C. Gen, Stat.§ 143-215.1, other lawful statutes 

and regulations issued by the Commission, and the Clean Water Act, the DWQ issued NPDES 

Permit No. NC0003425 to Progress Energy for the Roxboro Steam Electric Plant ("Roxboro 

Steam Electric Plant NPDES Permit"), located in Person County, North Carolina. 

67. The Rmcboro Steam Electric Plant NPDES Permit has been renewed 

subsequently. The current NPDES Permit was re-issued on April 9, 2007, with an expiration 

date of March 31, 2012. On October 10, 2011, Progress l)nergy submitted a renewal·application 

to the DWQ. Since the Defendant's predecessor timely applied for re-issuance 180 days prior to 

t'he expiration date, pursuant to N.C. Gen. Stat. § I SOB-3 .• Defendant can continue to operate 

under the 2009 Roxboro Steam Electric Plant NPDES Permit until a new permit has been issued. 

A copy of the 2007 Roxboro Steam Electric Plant NPDES Permit No. NC0003425 is attached 

hereto as Plaintiff's Exhibit No. 14, and is incorporated herein by reference. 

68. The Roxboro Steam Electric Plant NPDES Permit authorizes the discharge of 

treated wastewater to receiving waters designated as the Hyco .Lake in the Roanoke River Basin 

in accordance with the effluent limitations, monitoring requirements and other conditions set 

forth in the Roxboro Steam Electric Plant NPDES Permit. 

69. The Roxboro Steam Electric Plant NPDES Permit authorizes a Heated Water 

Discharge Canal System at Outfall 003. At tlie point that the discharge canal enters Hyco Lake, 

it contains flows from several wastestreams including once through cooling water, stormwater 

runoff and the effluent from the Ash Pond at Internal Outfall 002. 
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70. The Roxboro Steam Electric Plant NPDES Pennit authorizes a coal pile runoff 

treatment system at Outfall 006 that handles runoff from the coal pile and other coal handling 

areas, including limestone piles, gypsum. piles and truck wheel washwafer. The waters are 

routed to a retention pond for treatment by neutralization, sedimentation and equalization prior to 

being discharged directly into Hyco Lake. 

71. The Roxboro Steam Electric Plant NPDES Pennit authorizes an Ash Pond 

Treatment System at Internal Outfall 002 that discharges to the heated water discharge canal and 

ultimately into the Hyco Lake through Outfall 003. The Ash Pond treats ash transport, low 

volume wastewater, runoff from the ash landfill, dry flyash handling system washwater, coal pile 

runoff silo washwater, stonnwater runoff, cooling tower blowdown from unit number 4 and 

domestic sewage plant effluent. 

72. The Roxboro Steam Electric Plant NPDES Permit authorizes a cooling tower 

blowdown system from unit number 4 at Internal Outfall 005 which discharges into the Ash 

Transport System, and ultimately flows into the Ash Pond at Internal Outfall 002. 

73. The Roxboro Steam Electric Plant NPDES Penni! authorizes a chemical metal 

cleaning treatment system at Internal Outfall 009 that occasionally discharges a wastestream to 

the Ash Pond Treatment System. It contains.chemical inetal cleaning wastes. 

74. The Roxboro Steam Electric Plant NPDES Pennit authorizes a domestic 

wastewater treatment system at Internal Outfall 008 that flows into the Ash Pond Treatment 

System. 

75. The Roxboro Steam Electric Plant NPDES Penni! authorizes discharges from an 

FGD treatment system at Internal Outfall 0 I 0. This wastestream is generated from blowdown 
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from the FGD treatment unit. After treatment in the bioreactors, this effluent is dischnrged into 

the heated water discharge canal. 

76. The effluent limitations and monitoring requirements in the Roxboro Steam 

Electric Plant NPDES Permit for the dischnrge from Outfall 003 (heated water discharge canal 

system to the Hyco Reservoir) require sampling for !he following parameters: Flow, Total 

Residuai Chlorine, Total Phosphorus, Total Nitrogen, Temperature, Total Arsenic,. pH and Acute 

Toxi.city. The Roxboro Steam Electric Plant NPDES Permit .prohibits the dischnrge of floating 

solids or visible foam in other than trace amounts. 

77. The effluent limitations and monitoring requirements in the Roxboro Steam 

Electric Plant NPDES Permit for the discharge from Outfall 006 (coal pile runoff treatment 

system to the Hyco Reservoir) require sampling for the following parameters: Flow, Total 

Suspended Solids, Acute Toxicity and pH. 

78. The effluent limitations and monitoring requirements in the Roxboro Steam 

Electric Plant NPDES Permit for the discharge from Internal Outfall Q02 (Ash Pond Treatment 

System) require sampling for the following .parameters: Flow, Total Selenium, Oil and Grease 

and Total Suspended Solids. 

79. The effluent limitations and monitoring requirements in the 'Roxboro. Steam 

Electric Plant NPDES Permit. for the dischnrge from Internal Outfall 005 (cooling tower 

blowdown system) require swnpling for the following pnramcters: Flow, Free Available 

Chlorine, Total Residual Chlorine, Total Chromium, Total Zinc and 126 Priority Pollutants. 

80. The effluent limitations and monitoring requirements in the Roxboro Steam 

Electric Plant NPDES Permit for the discharge from Internal Outfall 008 (domestic wastewater 
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treaunent system} to the Ash Pond require sampling for the following parameters: Flow, 

Biochemical Oxygen Demand, Total Suspended Solids, Total Ammonia and pH. 

81. The effluent limitations and monitoring requirements in the Roxboro Steam 

Electric Plant NPDES Permit for the discharge from Internal Outfall 009 (heated water discharge 

canal system} require sampling for.the following parameters: Flow, Total Suspended SolidS, Oil 

and Grease, Total Copper and Total Iron. 

82. The effiueilt limitations and monitoring requirements in the Roxboro ·Steam 

Electric Plaot NPDES Permit for the discharge from Internal Outfall 0 I 0 (FGD treatment 

system}, require sampling for the following parameters: Flow, Total Becyllium, Total Mercucy, 

Total Antimony, Total Selenium, Total Silver aod Total Vanadium. 

83. Stormwater runoff to the heated water discharge caoal is included in the Roxboro 

Steam Electric Plant NPDES Permit. 

· Unnermltted Seens at the Roxboro Steam Electric Plant 

84. As mentioned above, the Defendaot's Roxboro Steam Electri_c Plaot has seven 

permitted outfalls, with two outfalls (Outfalls 003 aod 006} discharging directly into Hyco Lake 

which are included in the Roxboro Steam Electric Plaot NPDES Permit. 

85. Defendaot's Roxboro Steam Electric Plant NPDES Permit does not authorize the 

Defendant to make any outlet or discharge any wastewater or stormwater other than those 

included in the Roxboro Steam Electric Plant NPDES Permit. 

86. Seeps identified at Defendant's Roxboro Steam Electric Plant, include· ··r · 
engineered discharges to the heated water discharge caoal, which are at different locations from 

the outfalls and stormwllter outlets described in the Roxboro Steam Electric Plant NPDES 

Permit. 
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87. Seeps identified at Defendant's Roxboro Steam Electric Plant, include 2 · 

stormwater ~ischarges directly to Hyco Lake, which are at different locations .from the outfalls 

and·stonnwater outlets described in the Roxboro Steam Electric Plant NPDES Permit. 

88. A seep or discharge from the Ash Pond or lillY other part of the Roxboro. Steam 

Electric Plant that is not included in the Roxboro Steam Electric Plant NPD~S Permit is an 

unpermitted discharge in violation ofN.C. Gen. Stat.§ 14:3·215.l(a)(l).and (a)f6). 

Exceedances In- Violation of2L Groundwater Standards at the Roxboro Steam Electric Plant 

89. The Plaintiffs Aquifer Protection staff compiled a table of the analytical results 

of groundwater samples collected at the Roxboro Steam Electric Plant from November 2010 

through July 16, 2013, and prepared a chart of the Ash Pond Exceedances which are listed in m 

the Roxboro Steam Electric Plant Ash Pond Exceedances Chart. See Plaintiffs Exhibit No. 7. 

90. The Roxboro Steam Electric Plant Ash Pond Exceedances Chart shows 

exceedances from the 2L Groundwater Standard for Sulfate (250 mgiL) in monitoring well CW-

5 during seven sampling events from November 2010 to April2013, with concentrations ranging 

from 296 mg/L to 873 mgiL. Although Sulfate is a naturally occurring compound, its presence 

in groundwater and specific occurrence at this site indicates jmpacts to groundwater r,esulting 

from the wastewater treatment and disposal associated with coal burning activities. Monitoring 

well CW-5 is located at the compliance boundary of the Ash Pond Treatment System at the 

Roxboro Steam Electric Plant. 

9 L Defendant's exceedances of the 2L Groundwater Standards ·for· Sulfate at .or 

beyond the compliance boundary of the Roxboro Steam Electric Plant Ash Pond are violations of 

the groundwater standards as prohibited by !SA NCAC 2L.0103(d). 
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Other Exceedances of2L Groundwater Standards 
at the Roxboro Steam Electric Plant 

92. The Roxboro Steam . Electric Plant Ash Pond Exceedances Chart shows 

exceedances from the 2L Groundwater Standard for Total Chromium (I 0 11g/L) in compliance 

well BG-1 during five sampling events from November 2010 to November 2012, with 

concentrations ranging from 11.1 11g/L to 42.7 11g/L. The last sample from this well remained an 

exceedance of the 2L Groundwater Standard. The Roxboro Steam Electric Plant Ash Pond 

Exceedances Chart shows additional exceedances from the 2L Groundwater Standard for Total 

Chromium in wells CW-1, CW-20, and CW-4 during three sampling events from November 

2010 through July 2011, with concentmtions ranging from 16.9 11g/L to 29.6 11g/L. 

93. The Roxboro Steam Electric Plant Ash Pond Exceedances Chart shows 

exceedances from the 2L Groundwater Standard for Manganese (50 11giL) in compliance well 

CW-30 during eight sampling events from November 2010 through April 2013, with 

concentrations ranging from 84.8 Jlg/L to 416 Jlg/L. The Roxboro Steam Electric Plant Ash 

Pond Exceedances Chart shows exceedances from the 2L Groundwater Standard for Manganese 

in compliance wells CW-1 and CW"2 during one sampling event in'November 2010, with 

concentrations of 180 11giL and 52.9 11giL, respectively. 

94. The Roxboro Steam Electric Plant Ash Pond Exceedances Chart shows 

exceedances from the 2L Groundwater Standard for Total Dissolved Solids (500 mg/L) in CW-3, 

CW-4 and CW-5 during seven sampling events from November 2010 through April 2013, with 

concentrations ranging from 570 mg/L to 652 mg/L in CW-3; with a value of 612 mg/L in CW-

4 in November 2011; and with concentrations ranging from 616 mgiL to 1,510 mg/L in CW-5. 
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95. The Roxboro Steam Electric Plant Ash Pond Exceedances Chart shows 

exceedances from the 2L Groundwater Standard for Total lr<m (300 !lfL) in compliance well 

BG-1 during six sampling events, from November 20 I 0 to November 2012 with concentrations 

ranging from 307 J.lg/L to 881 J.lg/L. The Roxlloro Steam Electric Plant Ash Pond Exceedances 

Chart shows exceedances from the 2L Groundwater Standard for Total Iron in compliance wells 

CW-1, CW-2, CW-20, CW-3, CW-30 and CW-4 during eight sampling events from November 

2010 through April2013, with concentrations ranging from 321 J.lg/L to 2,290 J.lg/L. 

96. The D WR staffis working with the Defendant to determine if these exceedanc¢s 

are naturally occurring or if corrective action will be required. 

Cape Fear Steam Electric Plant 

97. On August 30, 1976, pursuant to N.C. Gen. Stat. § 143-215.1, other lawful 

statutes and regulations issued by the Commission, and the Clean Water Ac!, the DWQ issued 

NPDES Permit No. NC0003433 to Progress Energy for the Cape Fear Stearn Electric Plant. 

("Cape Fear Steam Electric Plant NPDES Permit"), located in Chatham County, North Carolina. 

98. The Cape Fear Steam Electric Plant NPDES Permit has been renewed 

subsequently. The current Cape Fear Steam Electric PlaniNPDES Permit was re-issued on July 

22, 2011, with an effective date of September I, 2011, and with lUI expiration date of July 31, 

20!6. A copy of the current Cape Fear Stearn Electric Plant NPDES Permit No. NC0003433 is 

attached hereto as Plaintiff's Exhibit No. 15, and is incorporated herein by reference. 

99. The Cape Fear Steam Electric Plant NPDES Permit authorizes the discharge of 

treated wastewater to receiving waters designated as an unnamed tributary to .the Cape Fear 

River in the Cape Fear River Basin in accordance with the effluent limitations, monitoring 

requirements and other conditions set forth in the NPDES permit. 
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I 00. The Cape Fear Steam Electric Plant NPDES Perniit authorizes. the West Ash Pond 

Treatment System (Internal Outfall 00 I) to discharge through Outfall 007 into an unnamed 

tributary of the Cape Fear River. The West Ash Pond receives trea:ted wastewater including ash 

sluice waters (bottom and fly}, coal pile runoff, No. 2 fuel oil tank runoff, ·settling basin drains, 

sand bed filter backwash, parking lot drains, equipment cooling tower blo":Vdown and drain, 

boiler blowdown, metal cleaning waste, oil unloading area drains, 59ftener regenerate, 

demineralizer regenerate, acid/caustic sump wastewater, yard and floor drains, and ash trench 

drain wastewater .. 

10 I. The Cape Fear Steam Electric Plant NPDES Permit authorizes a Once" Through 

Cooling Water and Stormwater System (Internal Outfall 003) that discharges a wastestream 

through Outfall 007 into an unnamed tributary of the Cape Fear River. 

102. The Cape Fear Steam Electric Plant NPDES Permit authorizes the East Ash Pond 

Treatment System (Internal Outfall 005) to discharge through Outfall 007 into an unnamed 

tributary of the Cape Fear River. The East Ash Pond receives treated wastewater including ash 

sluice waters (bottom and fly), runoff from yard drains, air preheater washes, electrostatic 

precipitator washes, metal cleaning wastJ:S, spent sandblast material; and treated sanitary 

wastewater. 

103. The Cape Fear Steam Electric Plant NPDES Permit authorizes the discharge of 

the Combined Wastewater to the Cape Fear River at Outfall 007, which is a combination of all 

the internal outfalls. 

I 04. The effluent limitations and monitoring requirements in the Cape Fear Steam 

Electric Plant NPDES Permit for the discharge from liltemal Outfall 001 {West Ash Pond 

Treatment System) require sarilpling for .the following parameters: Flow, Oil and Grease, Total 
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Suspended Solids, Total Arsenic, Total Selenium, Ammonia-Nitrogen, Total Iron and Total 

Copper. 

I 05. The effluent limitations and monitoring. requirements in the Cape Fear Steam 

Electric Plant NPDES Permit for the· discharge from Internal Outfall 003 (Once-Through 

Cooling Water and Stormwater System) require sampling for Flow. 

I 06. The effluent limitations and monitoring requirements in the Cape Fear Steam 

Electric Plant NPDES Permit for the discharge from Internal Outfall 005 (East Ash Pond 

Treatment System) require sampling for the following parameters: Flow, Oil and Grease, Total 

Suspended Solids, Total Arsenic, Total Selenium; Fecal Colifom;~, Ammonia-Nitrogen, Total 

Iron and Total Copper. · 

I 07. The effluent limitations and monitoring requirements in the Cape Fear Steam 

Electric Plant NPDES Permit for the discharge from Outfall 007 (Combined wastewater and 

stormwater discharge) require sampling for the following parameters: Flow, Total Chromium, 

Total Arsenic, Total Selenium, Total Mercury, Total Nickel, Total Copper, Total Nitrogen, Total 

Phosphorus, Fecal Coliform, Temperature, pH and Chronic Toxicity. The permit also prohibits 

the discharge of floating solids or visible foam in other than .trace amounts. 

Unpermitted Seeps at tlie Cape Fear Steam Electric Plant. 

I 08. As mentioned above, the Defendant's Cape Fear Steam Electric Plant has four 

permitted outfalls, with one (Outfall 007) discharging directly into the Cape Fear River. or into an 

unnamed tributary to the Cape Fear River, which are included in the Cape Fear 'Steam Electric 

Plant NPDES Permit. 
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I 09, Defendant's Cape Fear Stearn Electric Plant NPDES Permit does not authorize 

the Defendant to make any outlet or discharge ·any wastewater or stormwater other than those 

included in the Cape Fear Stearn El~ctric Plant NPDES ·Permit. 

II 0. Seeps identified at Defendant's Cape Fear Steam Electric Plant, include potential 

discharges from its 1985 Ash Pond, which are at different locations from the outfalls and 

stormwater outlets described in the Cape Fear Steam Electric Plant NPDES Permit. 

Ill. During an NPDES inspection on September 23, 2009, documented sample results 

from swamp/drainage area near permitted Internal Outfall 005 indicated the possibility of 

seepage from the 1985 Ash pond. A grab sample was taken during the inspection by Progress 

Energy and processed at Tritest Lab in Raleigh. Another grab sample was taken by DWQ and 

processed at the DWQ Lab. The lab results showed the following: for Aluminum (the Tritest 

Lab reported 216 j.lg/L; the DWQ Lab reported 1,400 j.lg/L); for Arsenic (the Tritest Lab 

reported <3 j.lg/L; the DWQ Lab reported 140 j.lg/L); for Molybdenum (the Tritest Lab reported 

<5 j.lg/L; the DWQ .Lab reported 550 j.lg/L); for Selenium (the Tritest Lab reported <2 j.lg/L; the 

DWQ Lab reported 240 j.lg/L); and for Vanadium (the Tritest Lab reported 13.3 j.lg/L; the DWQ 

Lab reported fZ50 j.lg/L). Based on its review of the above results, the .Plaintiff's Raleigh 

Regional Office Surface Water Protection Staff concludes there may be seepage from 

Defendant's 1985 Ash Pond. 

112. A seep or discharge from the Ash· Ponds or any other part of the,Cape Fear Steam . 

. Electric Plant that is not included in the Cape Fear Steam Electric Plant. NPDES Permit -is an. 

unpermitted discharge in violation ofN;C. Gen. Stat.§ l43-215.1(a)(l) and (a)(6). 
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Exceedances in Violation o(2L Groundwater Standards 
at tile Cape Fear Steam Electric Plant 

113. Plaintiff's Aquifer Protection staff compiled a table of the analytical results of 

groundwater samples collected at the Cape Fear Steam Electric Plant from December 2010 

through July 16, 20 13, and prepared a chart of the Ash Pond Exceedances which are listed in the 

Cape Fear Steam Electric Plant Ash Pond Exceedances Chart. See Plaintiff's Exhibit No.8. 

114. The Cape Fear Steam Electric Plant Ash Pond Exceedances Chart shows 

· exceedances from the 2L Groundwater Standard for Boron (700 jlg/L) in monitoring well CMW-

I during eight sampling events from December 20 I 0 to March 2013, with concentrations ranging 

from 1,790 jlg/L to 2,950 J.!g/L; in monitoring well CMW-6 during six sampling events from 

December 2010 to March 2013, with concentrations ranging from 704 J.lg/L to 1,010 jlg/L; and 

in monitoring well CMW-8 during eight sampling events from December 2010 to March 

2013,with concentrations ranging from 1,070 J.lg/L to 1,340 J.lg/L. Although Boron is a naturally 

occurring element, its presence in groundwater and specific occurrence at this site indicates 

impacts to groundwater resulting from the waste water treatment and disposal associated with 

coal burning activities. 

115. Monitoring well CMW-1 is located at tile southwest corner of the compliance 

boundary of the West Ash Pond Treatment System at the Cape Fear Stearn Electric Plant. Well 

CMW -1 is located immediately adjacent to the compliance boundary and the Cape Fear River. 

Monitoring well CMW -6 is located at the southeast corner of the compliance boundary of the 

East Ash Pond Treatment System at the Cape Fear Steam Electric Plant. The monitoring well is 

located approximately 300 feet southeast of the East Ash Pond. Monitoring well CMW-8 is 

located on the western side of the compliance boundary of the West Ash Pond Treatment System 
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at the Cape Fear Steam Electric- Plant. CMW -8 is located immediately between the compliance 

boundary and the Cape Fear River. 

116. The Cape Fear Steam Electric Plan~ Ash Pond Exceedances Chart also shows 

exceedances from the 2L Groundwater- Standard for Selenium (20 J.Lg/L) in monitoring well 

CMW-3 during eight sampling events from December 2010 to March 2013, with concentrations 

ranging from 20.6 J.Lg/L to 41.2 J.Lg/L. Although Selenium is a naturally occurring element, its 

presence in groundwater and specific occurrence at this site indicates impacts to groundwater 

resulting from the wastewater treatment and disposal associated with coal burning activities. 

117. The Cape Fear Steam Electric Plant Ash Pond Exceedances Chart also shows 

-exceedances from the 2L Groundwater. Standard for Sulfate (250 mg/L) in monitoring well 

CMW-2 during seven sampling events from November 2010 to March 2013, with concentrations 

ranging from 260 mg/L to 630 mg/L. Although Sulfate is a naturally occurring_ compound, its 

presence in groundwater and specific occurrence at this site indicates impa~ts to groundwater 

resulting from the waste water treatment and disposal associated with _coal burning activities. 

118. Monitoring well CMW-2 is located adjacent to the 1956 Semi-Active Ash Pond 

located in the northwest comer of the site. CMW-2 is also located on the west-northwest 

compliance boundary, immediate adjacent to the Cape Fear River 

119. Defendant's exceedances of the 2L Groundwater Standards for Boron, _SeleniUJil 

and Sulfate at or beyond the compliance boundary of the Cape Fear Steam Electric Plant Ash 

Ponds.are violations of the groundwater-standards 8!! prohibited by I SA NCAC2L,Ol03(d). 
- - -

Other Exeeedanees of2L Groundwater·Standards 
at the Cane Fear Steam Electric Plant 

120. The Cape Fear Steam Electric Plant Ash Pond Exceedances Chart shows 

exceedances from the 2L Groungwater Standard for Arsenic (10 J.Lg/L) in compliance well 
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CTMW-8 dunng one sampling event in June 2012, with a concentration of 10.5 J.ig/L. However, 

Arsenic is naturally occurring and no other exceedances of arsenic have been identified in this 

well or in other compliance monitoring wells. 

121. The Cape Fear Steam Electric Plant Ash Pond Exceedances Chart consistently 

shows exceedances from the 2L Groundwater Standard for Iron (300 J.ig/L) in CMW" I during 

eight sampling events from December 2010 to March 2013, with a maximum observed 

concentration of 54,600 J.ig/L; in compliance wells CMW-7, CMW-8, CTMW-1 and CTMW-8 

during eight sampling events from December 2010 to March 2013, with concentrations ranging 

from 416 llg/L to 52,700 !lg/L; in compliance wells BGMW-4, BGTI\ofW-4, CMW-2, CMW-3, 

CMW-5, CMW-6, CTMW-2 and CTMW-7 during eight sampling events from December 2010 

to March 2013, with concentrations ranging from 303 J.lg/L to 5,950 J.ig/L. 

122. The Cape Fear Steam Electric Plant Ash Pond Exceedances ·Chart consistently 

shows exceedances from the 2L Groundwater Standard for Manganese (50 llg/L) in compliance 

monitoring wells BGMW-4, CMW-1, CMW-2, CMW-3, CMW-5, CMW-6, CMW~7. CMW-8, 

CTMW-1, CTMW-2, CTMW-7 and ·CTMW-8, during eight sampling events from December 

2010 to March 2013, with concentrations ranging from 51.9 J.lg/L to 18,000 J.lg/L. 

123. The Cape Fear Steam Electric Plant Ash Pond Exceedances Chart shows 

exceedances from the 2L Groundwater Standard for Boron in monitoring well CMW-3 during 

seven sampling events from December 2010 through March 2013, with concentrations ranging 

from 714 1-1g/L to 1,260 f!g/L. The Cape Fear Steam Electric Plant Ash Pond Exceedances Chart 

also shows an exceedance from the 2L Groundwater Standard for Sulfate in CMW-3 during one 

sampling event with a concentration of 388 mg/L. Monitoring well CMW-3 is located at the 
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northwest comer of the compliance boundary of the West Ash Pond Treatment System at the 

Cape Fear Steam Electric Plant, adjacent to the 1956 Semi-Active Ash Pond. 

124. The Cape Fear Steam Electric Plant Ash Pond Exceedances Chart consjstently 

shows exceedances from the 2L Groundwater Standard for Total Dissolved Solids (500 mg/L) in 

compliance wells CMW-2, CMW-3, CMW-6, and CTMW-8, during eight sampling events from 

December 2010 to March 2013, with concentrations ranging from 502 mg/L to 1,100 mg/L. 

125. The Cape Fear Steam Electric Plant Ash Pond Exceedances Chart consistently 

shows exceedances from the 2L Groundwater Standard for pH levels in monitoring well 

BGTMW-4 during three sampling events from December 2010 to March 2013, with 

concentrations of 10.3, 9.4 and 9.1, respectively. However, recent sampling events did not 

identifY pH outside the acceptable 2L Groundwater Standard range of 6.5 to 8.5. 

126. The DWR staffis working with the Defendant to determine if these exceedances 

are naturally occurring or if corrective action will be required. 

Lee Steam Electric Plant 

127. On June 30, 1977, pursuant to N.C. Gen. Stat.§ 143-215.1, other lawful statutes 

and regulations issued by the Commission, and the Clean Water Act, the DWQ issued NPDES 

Permit No. NC0003417 to the Progress Energy for the H.F. Lee Steam Electric Plant ("Lee 

Steam Electric Plant NPDES Permit"), located in Wayne County, North Carolina. 

128. The Lee St~am Electric Plant NPDES Pennit.has been renewed subsequently. 

The current Lee Steam Electric Plant NPDES Permit was re-issued on October 14, 2009, with an 

effective date of November I, 2009, and with an expiration date of May 31, 2013. A copy of the 

current Lee Steam Electric Plant NPDES Permit No. NC0003417 is attached hereto as Plaintiff's 

Exhibit No. 16, and is incorporated herein by reference. 
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129. The Lee Steam Electric Plant NPDES Pennit was also modified on November I, 

2009, to reflect a name change. 

130. On November 20, 2012, Defendant submitted a renewal application to .the DWQ. 

While the renewal application is being processed, Defendant continues to operate the Lee Steam 

Electric Plant under the 2009 Lee Steam Electric Plant NPDES Permit. 

131. The Lee Steam Electric Plant NPDES Permit authorizes the discharge of treated 

wastewater to receiving waters designated as the Neuse River in the Neuse River Basin in 

accordance with the effluent limitations, monitoring requirements and other conditions set forth 

in the Lee Steam Electric Plant NPDES Permit. 

132. The Lee Steam Electric Plant NPDES Pennit authorizes an Ash Pond Treatment 

System at Outfall 00 I that discharges directly into the Neuse River. The Ash Pond receives ash 

transport water, including effluent from a Rotamix System, storm water runoff, various low 

volume wastes (such as filter plant blowdown and wash water, combustion turbine wash water), 

and precipitator and air pre-heater wash water. 

133. The Lee Steam Electric Plant NPDES Permit authorizes the discharge of re" 

circulated condenser cooling water, non-~ontact cooling water, coal pile runoff, low volume 

waste, sanitary wastes, stormwater runoff and evaporative cooler wastewater and contaminant 

stormwater from the combustion turbine site directly into the Neuse River through Outfall 002. 

134. The Lee Steam Electric Plant NPDES Permit authorizes the discharge of filter 

plant wastewater, equipment and contaminant drains, reverse osmosis reject and filter backwash, 

and quenched-heat recovery steam generator blowdown via Outfall 003 directly into the Neuse 

River. Generally, chemical metal cleaning wastes are treated by evaporation in boilers. 
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Unpermitted Seep! at the Lee Steam Electric Plant 

135. As mentioned above, the Defendant's Lee Steam Electric Plant has three permitted 

outfalls discharging directly into the Neuse River which are included in the Lee Steam Electric 

Plant NPDES Permit. 

136. Defendant's Lee Steam Electric Plant NPDES Permit does not authorize the 

Defendant to make .any outlet or discharge any wastewater or stormwater other than those 

included in the Lee Steam Electric Plant NPDES Permit. 

137. Upon information and belief, Plaintiff believes there are non-engineered seeps at 

Defendani's Lee Steam Electric Plant, which are at different locations from the outfalls described 

in the Lee Steam Electric Plant NPDES Permit. 

138. A seep or discharge from the Ash Pond or any other part of the Lee Stellin 

Electric Plant that is not included in the Lee Steam Electric Plant NPDES Permit is an 

unpermitted discharge in violation ofN.C. Gen. Stat.§ 143-215.1(a)(l) and (a)(6). 

Exceedances In VIolation of the 2L Groundwater Standards 
at the Lee Steam Electric Plant 

139. Plaintiff's Aquifer Protection staff compiled tables of the analytical results of 

groundwater samples collected· at the Lee Steam Electric Plant from December 20 I 0 through 

July 16, 2013, and prepared a chart of the Ash Pond Exceedances which areJisted in in the Lee 

Steam Electric Plant Ash Pond Exceedances Chart. See Plaintiff's Exhibit No. 9. 

140. The Lee Steam Electric Plant Ash Pond Exceedances Chart shows exceedances 

from the 2L Groundwater Standard for Arsenic (I 0 l!g/I..) in compliance well CMW -6 during six 

sampling events from December 2010 through June 2012, with a maximum concentration of665 

l!g/L; in replacement wel.l CMW -6R during t~o sampling events from October 2012 and March 

2013, with concentrations of30.21!g/I.. and 10.21!g/I.., respectively; and in CMW-10 during one 
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sampling event in December 2010, with a concentration of 12 !'giL. Although Arsenic is a 

naturally occurring element, its presence in groundwater and specific occurrence at this site 

indicates impacts to groundwater resulting from the wastewater treatment and disposal 

associated with coal burning activities. 

141. The Lee Steam Electric Plant Ash Pond Exceedances Chart shows exceedances 

from the 2L Groundwater Standard for Boron (700 11g!L) in CMW-5 and CMW-6 (with the last 

two samples taken in CMW-6's replacement well CMW·6R) during eight sampling events from 

December 2010 through March 2013, with maximum concentrations of 3,940 11g!L and 4,940 

J.!giL, respectively; in CMW-8 during two sampling events in April 2012 and in March 2013, 

with concentrations of 754 11g!L and 1,170 !'giL, respectively; and in CW-3 during three 

sampling events from October 2011 through March 2012, with a maximum concentration of947 

J.lg/L. Although Boron is a naturally occurring element, its presence in groundwater and 

specific occurrence at this site indicates impacts to groundwater resulting from the waste water 

treatment and disposal associated with coal burning activities. 

142. The Lee Steam Electric Plant Ash Pond Exceedances Chart shows exceedances 

from the 2L Groundwater Standard for Chromium (10 11giL) in .CMW-10 during two sampling 

events in December 2010 and March 2012, with concentrations of 50.3 11g!L and 20.2 !'giL, 

respectively. Although Chromium is a naturally occurring element, its presence in groundwater 

and specific occurrence at this site indicates impacts to groundwater ·resultin·g from 'the 

wastewater treatment and dispasal associated with coal burning activities, 

143, Defendant's exceedances of the 2L Groundwater Standards for Arsenic, Boronr 

and Chromium at or beyond the compliance boundary of the Lee Steam Electric Plant ·are 

violations of the groundwater standards as prohibited by lSA NCAC 2L .0103(d) .. 
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Other Exceedances oC2L Groundwater Standards at the Lee Steam Electric Plant 

144. The Lee Steam Electric Plant Ash Pond Exceedances Chart shows consistent 

exceedances from the 2L Groundwater Standard for Iron (300 f!g/L) in compliance well BGMW-

9 during eight sampling events from December 2010 through March 2013, with a maximum 

concentration of 2,960 f!g/L: in compliance wells CMW-10, CMW-6/CMW-6R, and.CMW-7 

during eight sampling events from December 2010 through March 2013, with maximum 

concentrations of 33,600 J.lg/L, 11,200 J.lg/L and 12,400 J.lg/L, respectively; in compliance well 

BW-1 during five sampling events from October 2011 through March 2013, with a maximum 

concentration of 26,700 J.lg/L: in compliance well CMW-5 during six sampling events from 

December 2010 through March 2013, with a. maximum concentration of 1,140 J.lg/L: in 

compliance well CW-2 during five sampling events from October 2011 through March 2013, 

with a maximum concentration of 17,500 J.lg/L; in compliance well CW -4 during five sampling 

events from October 2011 through March 2013; with a maximum concentration of 13,200 J.lg/L: 

in compliance well CTMW -I during seven sampling events from December 20 I 0 through March 

2013, with a maximum concentration of 3,690 J.lg/L; in compliance wells CW-1 and CW-3 

during four sampling events from October 2911 through March 2013, with maximum 

concentrations of 8,540 J.lg/L and 28,600 J.lg/L, respectively; and in compliance wells BGMW-1 0 

and CMW-8 during one sampling event in March 2013 with maximum concentrations of 6,050 

~-Lg/L and 898 llg/L, respectively. 

145. The Lee Steam Electric Plant Ash Pond Exceedances Chart consistently shows 

exceedances from the 2L Groundwater Standard for Manganese (SO 1-1g/L) in compliance wells 

CMW-6/6R and CMW-7 during eight sampling events from December 2010 through March 

2013, with maximum concentrations of 936 1-1g/L and 616 J.lg/L, respectively; in compliance 

wells CMW-10 and CTMW"I during seven sampling events from December 2010 through 
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March 2013, with maximum concentrations of 732 J.lg/L and 102 J.lg/L, respectively; in 

compliance well BGMW-9 during six sampling events from December 2010 through October 

2012, with a maximum concentration 322 J.lg/L; in compliance well CMW-5 during five 

sampling events from December 20 I 0 through March 2012, with a maximum concentration of 

163 J.lg/L; in compliance wells CW-1, CW-2, CW-3, CW-4, and BW-1 during eight sampling 

events from October 2011 through March 2013, with maximum concentrations of 494 J.lg/L, 205 

J.lg/L, 3,080 J.lg/L, 1,260 J.lg/L and 1,130 J.lg/L, respectively; in compliance well CMW-8 during 

two sampling events in March 2012 and March 2013, with concentrations of 51.1 J.lg/L and 

2,340 J.lg/L, respectively; and in compliance well BGMW-10 during one sampling event in 

March 2013, with a concentration.of83 J.lg/L. 

146. The Lee Steam Electric Plant Ash Pond Exceedances Chart shows an exceedancc 

from the 2L Groundwater Standard for Total Dissolved Solids (500 mg/L) in CW-1 during one 

sampling event in March 2012, with a concentration of 1,900 mg/L. 

147. The DWR staffis working with the Defendant to determine if these exccedarices 

are naturally occurring or if corrective action will be required. 

Weatherspoon Steam Electric Plant 

148. On March 20, 1980, pursuant to N.C. Gen. Stat.§ 143-215.1, other lawful statutes 

and regulations issued by the Commission, and the Clean Water Act, the DWQ issued NPDES 

Permit No. NC0005363 to Progress Energy for the Weatherspoon Steam Electric Plant 

("Weatherspoon Steam Electric Plant NPDES Permit"), located in Robeson County, North 

Carolina. 

149. The Weatherspoon Steam Electric Plant NPDES Permit has been renewed 

subsequently. The current Weatherspoon Steam Electric Plant NPDES Permit was re-issued on 
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November 20, 2009, with an effective date of January I, 2010, and with an expiration date of 

July 31,2014. A copy of the current Weatherspoon Steam Electric Plant NPDE:S Permit No. 

NCOOOS363 is attached hereto as Plaintifrs Exhibit No. 17, and is incorporated herein by 

reference. 

I SO. The Weatherspoon Steam Electric Plant NPDES Permit authorizes the continued 

discharge from a 225-acre cooling pond ("Ash Pond'') under extremely severe weather 

conditions, where unavoidable to prevent loss of life, severe property damage, or damage to the 

cooling pond structure, or during pond maintenance. The Ash Pond receives recirculated cooling 

water, coal pile runoff, storm water run~ff, ash sluice water, domestic wastewater, various low 

volume wastes including reject water from operation of a reserve osmosis water treatment unit, 

and chemical metal cleaning wastewater,.discharged from Outfall 001 (potentially). 

lSI. The Weatherspoon Steam Electric Plant NPDES Permit authorizes the continuous 

discharge of Non-Contact Cooling Water from heat exchanger units through Outfall 002. 

152. The Weatherspoon Steam Electric Plant NPDES Permit authorizes a Stormwater 

Discharge System to discharge stormwater from outfalls SW-1, SW-2, and SW-3 into the 

Lumber River. 

153. The effluent limitations and monitoring requirements in the Weatherspoon Steam 

Electric Plant NPDES Permit for the discharge from Outfall 001 (Ash Pond) require sampling for 

the following parameters: Flow, Oil and Grease, Total Suspended Solids, Total Copper, Total 

Iron, Total Arsenic, Total Selenium pH,. Temperature and Acute Toxicity. 

154. The effluent limitations and monitoring requirements in the Weatherspoon Steam 

Electric Plant NPDES Permit for the discharge from Outfall 002 (Non-Contact Cooling Water 
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system) require sampling for the following parameters: Flow, Temperature, Total Residual 

Chlorine, Time of Chlorine Addition and pH. 

155. The effluent limitations and monitoring requirements in the Weatherspoon Steam 

Electric Plant NPDES Permit for the Stonnwatcr Discharge System require sampling for the 

following· parameters: 40 CPR Part 43 Appendix A I 3 Priority Pollutant Metals, Aluminum, 

Boron, Chemical Oxygen Demand, Total Suspended Solids, Sulfate, Oil and Grease, pH and 

Total Rainfall. Stormwater from the Weatherspoon Plant must also be assessed for qualitative 

monitoring requirements, including:· Color, Odor, Clarity, Floating Solids, Suspended Solids, 

Foam, Oil Sheen, Erosion or deposition at the outfall and other obvious indicators of stormwater 

pollution. 

Exceedances In Violation of2L Groundwater Standards. 
at the Weatherspoon Steam Electric Plant 

156. The Aquifer Protection staff of Plaintiff's predecessor division compiled a table 

of the analytical results of groundwater samples collected at the Weatherspoon Steam Electric 

Plant from November 2010 through July 16, 2013, and prepared a chart of the Ash Pond 

Exceedances which are listed in in the Weatherspoon Steam Electric Plant Ash Pond 

Exceedances Chart. See Plaintiff's Exhibit No. I 0. 

157. The Weatherspoon Steam Electric Plant Ash Pond Exccedances Chart shows 

exceedances from the alternate 2L Groundwater Standard for Iron (above the naturally occurring 

background concentration of 2,040 llg/L) in compliance wells CW-1 and CW-3 during eight 

sampling events from November 2010 through March 2013, witli concentrations ranging from 

2,060 J.lg/L to 4,140 11g/L: and in monitoring well CW-3 during two sampling events in June 

201 I and June 2012, with concentrations of3,740 llsiL and 2,120 J.lg/L, respectively. Although 

Iron is a naturally occurring element, its presence in groundwater and specific occurrence at this 
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site indicates impacts to groundwater resulting from the waste water treatment and disposal 

associated with coal burning activities. 

1 S 8. Defendant's exceedances of the 2L Groundwater Standards for Iron at or beyond 

the compliance boundary of the Weatherspoon Steam Electric Plant Ash Pond are violations .of 

the groundwater standards as prohibited by lSA NCAC 2L.0103(d). 

Other Exceedances or :ZL Groundwater Standards 
at the Weatherspoon Steam Eleetric Plant 

159. The Weatherspoon Steam Electric Plant Ash Pond Exceedances Chart shows an 

exceedance from the 2L Groundwater Standard for Thallium (0.2 J.lg/L) in background 

monitoring well BW-1 during one .sampling event in June 2012, with a concentration of 0,66 

jlg/L. Background monitoring well B W -1 is located at the compliance boundary of the Ash Pond 

Treatment System at the Weatherspoon Plant. Well BW-1 is located about 600 feet northwest of 

the active ash pond. Whether one exceedance of the Thallium standard is sufficient to constitute 

a violation is unclear. 

160. The Weatherspoon Steam Electric Plant Ash Pond Exceedances Chart shows 

exceedances from the 2L Groundwater Standard for Manganese (50 jlg/L} in monitoring well 

CW-1 during two·sampling events in November 2010 and June 2011, with concentrations of53.4 

11g/L and 53.5 J.lg/L rc;spectively; and in monitoring well CW-3 during one sampling event in 

March 2013, with a concentration of 55 J.lg/L. 

161. The DWR staffis working with the Defendant to determine if these exceedances 

are naturally occurring or if corrective action will be required. 
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Sutton Electric Plant 

162 On June 30, 1977, pursuant to N.C. Gen. Stat.§ 143·215.1, other lawful statutes 

and regulations issued by the Commission, and the Clean Water Act, the DWQ issued NPDES 

Permit No. NC0001422 to the Progress Energy for the L. V, Sutton Electric Plant ("Sutton 

Electric Plant NPDES Permit''), located in New Hanover County, North Carolina. 

163. The Sutton Electric Plant NPDES Permit has been renewed subsequently. The 

current Sutton Steam Electric Plant NPDES Permit was re-issued on December 2, 2011, with an 

effective date of January I, 2012, and with lin expiration date of December 31,2016. A copy of 

the current Sutton Electric Plant NPDES Permit No. NC0001422 is attached hereto as Plaintiff's 

Exhibit No. 18, and is incorporated herein by reference. 

164. The Sutton Electric Plant NPDES Permit authprizes the discharge of wastewater 

to receiving waters designated as the Cape Fear River in the Cape Fear River Basin in 

accordance with the effluent limitations, monitoring requirements and other conditions set forth 

in the Sutton Electric Plant NPDES Permit. 

165. The Sutton Electric Plarit NPDES Permit authorizes the discharge of cooling pond 

blowdown, recirculation cooling water, non-contact cooling water and treated wastewater from 

Internal Oiltfalls 002, Internal Outfall 003, and Internal Outfall 004 via Outfall 001, ·which 

discharges directly into the Cape Fear River, Class C-Swamp waters in the Cape Fear River 

Basin. 

166, The Sutton Electric Plant NPDES Permit authorizes the discl)arge of coal pile 

runoff, low volume wastes, ash sluice water (including wastewater generated from the Rotomix 

system), and stormwater through Internal Outfall 002. 
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167 The Sutton Electric Plant NPDES Permit authorizes the discharge of chemical 

metal cleaning waste through Internal Outfall 003. Generally, chemical metal cleaning wastes 

are treated by evaporation in boilers. 

168 The Sutton Electric Plant NPDES Permit authorizes the discharge of coal pile 

runoff, low volume wastes, and stormwat.er runoff from Internal Outfall 004. 

169. The Sutton Electric Plant NPDES Permit authorizes the discharge of ultrafilter 

water treatment system filter backwash, closed cooling water cooler blowdown, reverse· 

osmosis/electrodeionization system reject wastewater and other low volume wastewater to the 

Cooling Pond from new Internal Outfall 005 after beginning operation of a natural gas fired 

combined cycle generation facility. 

170. The Sutton Electric Plant NPDES Permit authorizes the discharge of low volume 

wastewater including the heat recovery steam generator blowdown and auxiliary boiler 

blowdown into the cooling pond from the new Internal Outfall 006 after beginning operation of a 

natural gas fired. combined cycle generation facility. 

171. The effluent limitations and monitoring requirements in the Sutton Electric Plant 

NPDES Permit for discharges from Outfall 00 I require sampling for the following parameters: 

Flow, Temperature, Total Residual Chlorine, Time of Chlorine Addition, Total Copper, Total 

Nitrogen, Total Phosphorus, Dissolved Oxygen, Acute Toxicity, Total Mercury, pH, Total 

Suspended Solids, Total Selenium, and Total Arsenic. 

172. The effluent limitations and monitoring requirements in the Sutton Electric Plant 

NPDES Permit for discharges from Internal Outfall 002 require sampling for the following 

parameters: Flow, Oil and Grease, Total Suspended Solids, Total Arsenic, Total Selenium, and 

Amenia-Nitrogen. 
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173. The effluent limitations and monitoring requirements in the Suttpn Electric Plant 

NPDES Permit for discharges from Internal Outfall 003 require sampling for the following 

parameters: Flow, Total Copper and Total Iron. 

174. The effluent limitations and monitoring requirements in the Sutton Electric Plant 

NPDES Permit for discharges from Outfall 004 require sampling for the following parameters: 

Flow, Oil and Grease, Total Suspended Solids, Total Selenium, Total Arsenic and Ammonia

Nitrogen. 

175. The. effluent limitations and monitoring requirements in the Sutton Electric Plant 

NPDES Permit for Internal Outfall 005 require sampling for the following parameters: Flow, Oil 

lind Grease, Total Suspended Solids, and pH. 

I 76 The effluent limitations and monitoring requirements in the Sutton Electric Plant 

NPDES Permit for Internal Outfall 006 require sampling for the following parameters: Flow, Oil 

and Grease, Total Suspended Solids, and pH. 

Exceedances in Violation of2L Groundwater Standards at tl1e Sulton Electric Plant 

177. The groundwater monitoring requirements in the Sutton Electric Plant NPDES 

Permit require sampling the following compliance wells MW-4B (background), MW-SC 

(background), MW-7C, MW-11, MW-12, MW-19, MW-21C, MW-228, MW-22C, MW-238, 

MW-23C, MW-248, MW-24C, MW•27B, MW-288, MW-28C and MW-31C. All current well~ 

being sampled are located at or beyond the Compliance Boundary. Prior to October 24, 2012, 

the groundwater monitoring requirements in the Sutton Electric Plant NPDES Permit required 

sampling the following wells MW-2C, MW-4B (background), MW-SC (background), MW-6C, 

MW-7C, MW-8, MW-9, MW-10, MW-11, MW-12, MW-17, MW"18, and MW-19. Some wells 

sampled prior to October 24, 20 I 2, were located inside the Compliance Boundary. 
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178. Plaintiff's Aquifer Protection staff compiled a table of the analytical results of 

groundwater samples collected at the Sutton Electric Plant from March 2010 through July 16, 

2013, and prepared a chart of the Ash Pond Exceedances which are listed in in the Sutton 

Electric Plant Ash Pond Exceedonces Chart. See Plaintiff's Exhibit No. II. 

179. The Sutton Electric Plant Ash Pond Exceedances Chart shows exceedances from 

the 2L Groundwater Standard for Thallium (0.2 J.Lg/L) in compliance wells MW-19 during four 

sampling events from October 2011 through March 2013, with a maximum concentration of0.62 

J.Lg/L; and in compliance wells MW-22C and MW-24B during iwo sampling events in October 

2012 and March 2013, with maximum concentrations of 0.35 J.Lg/L and 0.586 J.lg/L, respectively. 

Although Thallium is a naturally occurring element, its presence in groundwater and specific 

occurrence at this site indicates impacts to groundwater resulting from the wastewater treatment 

and disposal associated with coal burning activities. 

180. The Sutton Electric Plant Ash Pond Exceedonces Chart shows exceedances from 

the 2L Groundwater Standard for Antimony (I J.Lg/L) in compliance well MW-24B during two 

sampling events in October 2012 and March 2013 with a maximum concentration of 1.1 J.Lg/L. 

Although Antimony is a naturally occurring element, its presence in groundwater and specific 

occurrence at this site indicates impacts to groundwater resulting from the wastewater treatment 

and disposal associated with .coal burning activities. 

181. The Sutton Electric Plant Ash Pond Exceedances Chart shows exceedances from 

the 2L Groundwater Standard for· Boron (700 11giL) in compliance well MW -7C during two 

sampling events in March 2012 and June 2012, with a maximum concentration of767 J.lg/L; in 

compliance well MW-12 during four sampling events from March 2012 through March 2013, 

with a maximum concentration of 1,510 J.Lg/L; in MW-19 during five sampling events from 
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October 2011 through March 2013, with a maximum concentration of 1,940 J1g/L; in compliance 

well MW-21C during two sampling events in October 2012.and March 2013, with a maximum 

concentration of 1,720 J.lg/L; in compliance well MW-22C during two sampling events in 

October 2012 and March 2013, with a·. maximum concentration of 2,100 J1g/L; in compliance 

well MW-23B during two sampling events in October 2012 and March 2013 with a maximum 

concentration of 1,330 J1g/L; in compliance well MW-23C during two sampling events in 

October 2012 and March 2013, with a maximum concentration of 2,580 J.lg/L; in compliance 

well MW-24B during two sampling events from in October 2012 and March 2013, with a 

maximum concentration of 1,420 J.lg/L; in compliance well MW-24C during two sampling 

events in October 2012 and March 2013, with a maximum concentration of 1,160 J.ig/L; in 

compliance well MW-28C during one sampling event in March 2013, with a concentration of 

1,030 J.lg/L; and in compliance well MW-31C during sampling events in October 2012 and 

March 20l3, with a maximum concentration of 1,120 J.lg/L. Although Boron is a naturally 

occurring element, its presence in groundwater and specific occurrence at this site indicates 

impacts to groundwater resulting from the wastewater treatment and disposal associated with 

coal burning activities. 

182. The Sutton Electric Plilnt Ash Pond Exceedances Chart shows exceedalices from 

the 2L Groundwater Standard for Selenium (20 iJg/L) in compliance well MW-27B during two 

sampling events in October 2012 and March 2013, with a maximum concentration of 37.1 

j.ig/L. Although Selenium is a naturally occurring element, its presence in groundwater and 

specific occurrence at this site indicates. impacts to groundwater resulting from the wastewater 

treatment and disposal associated with coal burning activities. 
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1 83. The Sutton Electric Plant Ash Pond Exceedances Chart shows exceedances from 

the 2L Groundwater Standard for Total Qissolved Solids (500 mg/L) at compliance well MW-

24C during two sampling events from October 2012 to March 2013, . with a maximum 

concentration of 579 mg/L. The presence of Total Dissolved Solids in groundwater and the 

specific occurrence at this site indicates impacts to groundwater resulting from the wastewater. 

treatment and disposal associated with coal burning activities. 

I 84. The Sutton Electric Plant Ash Pond Exceedances Chart shows exceedances from 

the 2L Groundwater Standard for Sulfate (250 mg/L) in compliance well MW-21C during one 

sampling event in October 20 12, with a concentration of 814 mg/L. Although Sulfate is a 

naturally occurring compound, its presence in groundwater and specific occurrence at this site 

indicates impacts to groundwater resulting from the waste water treatment and disposal 

associated with coal burning activities. 

I 85. The Sutton Electric Plant Ash Pond Exceedances Chart consistently ·shows 

exceedances from the 2L OW standard for Manganese (50 J.lg/L) in compliance well MW-7C 

during four sampling events from March 2012 through March 2013, with a maximum 

conceniration of458 J.lg/L); in compliance well MW-12 during four sampling events from March 

2012 through March 20 13,. with a maximum concentration of 281 J.ig/L; in compliance well 

MW -19 during three sampling events from October 20 II through March 2013, with a maximum 

concentration of 508 J.lg/L; in compliance well MW-21C during two sampling events in October 

2012 and March 2013, with a maximum concentration of 1,460 J.lg/L; in compliance well MW-

22B during one sampling event in October 2012, with a concentration of 116 J.lg/L; and in 

compliance wells MW-22C, MW-23B, MW-23C, MW 24B, MW-24C, MW-28C, and MW-31C 

during two sampling events in October 2012 and March 2013, with maximum concentrations of 
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798 11g/L, 348 11g/L. l,lSO 11g!L, 80S 11g/L, 2,360 11g/L, 367 11s1L and 1,800 111¥1. respectively. 

Although Mlinganese is a naturally occurring element, its presence in groundwater and speci~c 

occurrence at this site indicates impacts to groundwater resulting from the wastewater treatment 
• , - - 0 -

and disposal associated with coal burning activities. 

186. The Sutton Electric Plant Ash Pond Exceedances Chart consistently shows 

exceedances from the 2L Groundwater Standard for Iron (300 11g!L) in compliance well MW-11 

during one sampling event in March 20 II with a concentration of 420 11s1L: in compliance well 

MW -21 C during two sampling events in October 2012 and March 2013, with a maximum 

concentration of 7,680 11g/L; in compliance well MW-24C during one sampling event in October 

2012, with a concentration of2,860 11g/L; and in compliance well MW-3 tC during two sampling 

events in October 2012 and March 2013, with a maximum concentration of 2,820 11g!L. 

Although Iron .is a naturally occurring element, its presence in groundwater and specific 

occurrence at this site indicates impacts to groundwater resulting from the waste water treatment 

and disposal associated with coal burning activities. 

187. The Sutton Electric Plant Ash Pond Exceedances Chart shows an exceedance 

from the 2L Groundwater Standard for Lead (IS 11g!L) in compliance well MW-12 during one 

sampling event in March 2012, with a concentration of 17.3 11g/L. Although Lead is a naturally 

occurring element, its presence in groundwater and specific occurrence at this site indicates 

impacts to groundwater resulting from the wastewater treatment and disposal associated with 

coal burning activities. 

188. The Sutton Electric Plant Ash Pond Exceedances Chart shows an exceedance 

from the 2L Groundwater Standard for Arsenic (10 11g/L) in compliance well MW-2IC during 

one sampling event in March 2013, with a concentration of IS !Jg/L. Although Arsenic is a 
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naturally occurring element, its presence in groundwater and specific occurrence at this site 

indicates impacts ,to groundwater resulting from the waste water treatment and disposal 

associated with coal burning activities. 

189. Defendant's exceedances of the 2L Groundwater Standards for Thallium, 

Antimony, Boron, Selenium, Total Dissolved Solids, Sulfate, Manganese, Iron, Lead and 

Arsenic at or beyond the compliance boundary of the Sutton Electric Plant Ash Ponds are 

violations of the groundwater standards as prohibited by !SA NCAC 2L.Ol03(d) .. 

Risk Facton Due to Exceedances or the 2L Groundwater Standards 
atthe Sutton Electric Plant 

190. Violations above 2L Groundwater Standards have been measured in compliance 

wells MW-7C, MW-19, MW-21C, MW-22B, MW-22C, MW-23B, MW-23C~ and MW-28C 

which are located upgradient of two water supply wells (PW#3 and PW#4) serving the New 

Hanover Water System identified as CFPUA/NHC-421 (No. NC0465191 ). Water supply wells 

PW#3 and PW#4 are located approximately 2,200 feet from the compliance boundary or 

approximately 2,700 feet from the edge of the ash ponds. 

191. Compliance,well MW-7C has shown violations of the 2L Groundwater Standards 

for Boron, Iron, and Manganese. Compliance well MW.l9 has shown pH, Boron, Iron, 

Manganese, and Thallium violations. Compliance well MW-21C has shown violations Sulfate, 

Arsenic, Boron, Iron, and Manganese. Compliance well MW-228 has shown pH and 

Manganese violations. Compliance well MW-22C has shown pH, Boron, Iron, Manganese, and 

Thallium violations. Compliance well MW-23B has shown pH, Boron, and Manganese 

violations. Compliance well MW-28C has shown pH, Boron, and Manganese. 
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Other Exceedances of the lL Groundwater Standards at the Sutton Electric Plant 

192. The Sutton Electric Plant Ash Pond Exceedan~es Chart shows exceedances from 

the 2L Groundwater Standard for Manganese (SO !Jg/L) in <(Ompliance well MW-10 during four 

sampling events from October 20 II to June 2012, with a maximum concentration of 96.7 !Jg/L; 

in compliance well MW-11 during four sampling events from March 2012 through March 2013, 

with a maximum concentration of 99.6 !Jg/L; in compliance well MW-278 during two sampling 

events in October 2012 and March 2013, with a mwiimum concentration of 229 !Jg/L; in 

background well MW-4B during one sampling event in June 2012, with a concentration of 265 

j.ig/L; and in background well MW ,sc during four sampling events from March 2012 to March 

2013, with I! maximum concentration of 44 7 !Jg/L. 

193. The Sutton Electric Plant Ash Pond Exceedances Chart shows exceedances from 

the 2L Groundwater Standard for Iron (300 !Jg/L) .in compliance well. MW-7C during two 

sampling events in March 2012 and June 2012, with a maximum concentration of 707 !Jg/L; in 

compliance well MW-12 during four sampling events from March 2011 to October 2012, with a 

maximum concentration of 1,490 j.ig/L; in compliance well MW -19 during one sampling event 

in March 201 0, with a concentration of 322 !Jg/L; in compliance well MW22-C during one 

sampling event in March 2013, with a concentration of 431 !Jg/L; in background well MW-4B 

during eight sampling events from March 2010 through March 2013, with a maximum 

concentration of 1,650 !Jg/L. 

194. The Sutton Electric Plant Ash Pond Exceedances Chart consistently shows 

exceedances from the 2L Groundwater Standard for pH (6.5-8.5) in compliance wells MW~SC, 

MW-7C, MW-10, MW-11, MW-12, MW-19, MW-228, MW-22C, MW-238, MW-23C, MW-
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24B, MW-24C, MW-278, MW-28C, and MW-31C during eight sampling events from March 

2010 through Ml!l"ch 2013 with levels ranging from 4.5to 6.47. 

195. The DWR staf'fis working with the Defendant to determine ifthese exceedances 

are naturally occurring or ifcorrective action will be required. 

CLAIMS FOR RELIEF 

196. The allegations contained in paragraphs I thrQugh 19S arc incorporated into these 

claims for relief as if fully set forth herein. 

197. With the exception of the Weatherspoon Steam Electric Plant and the Sutton 

Electric Plant, which have no unpermitted seep~. Defendant's unpermitted seeps from the 4 of 

the 6 Facilities (Mayo, Roxboro, Cape Fear and Lee) are violations of N.C. Gen. Stat.§§ 143-

215.1(a)(l) and (a)(6). 

198. Defendant's exceedances of the groundwater standards for Sulfate at or_beyond 

the compliance boundary of the Roxboro Steam Electric Plant Ash Pond are violations of the 2L 

Groundwater Standards as prohibited by !SA NCAC 2L.OI03(d). 

- 199. Defendant's exceedances of the groundwater standards for Boron, Selenium and 

Sulfate at or beyond the compliance boundary of the Cape Fear Steam Electric Plant Ash Ponds 

are violations ofthe2L Groundwater Standards as prohibited by I SA NCAC 2L.0103(d). 

200. Defendant's exceedances of the groundwater standards for Arsenic, Boron, and 

Chromium at or beyond the compliance boundary of the Lee Steam Electric Plant Ash Ponds 

Treatment System are violations of the 2L Groundwater Standards as prohibited by I SA NCAC 

2L.Ol03(d). 
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201. Defendant's exceedances of the groundwater standards for Iron at or beyond the 

compliance boundary of the Weatherspoon Steam Electric Plant Ash Pond are violations of the 

2L Groundwater Standards as prohibited by !SA NCAC 2L.Ol03(d). 

202. Defendant's exceedances of the groundwater standards for Thallium, Antimony, 

Boron, Selenium, Total Dissolved Solids, Sulfate, Manganese, Iron, Lead and Arsenic at or 

beyond the compliance boundary of the Sutton Electric Plant Ash Ponds are violations of the 2L 

GroWJdwater Standards as prohibited by 15A NCAC 2L.Ol03(d). 

203. Plaintiff is entitled to injunctive relief, as set forth more specifically in the prayer 

for relief, pursuant to N.C. Gen. Stat. § 143-215.6C. 

204. Defendant's violations of N.C. Gen. Stat. §§ 143-215.l(a)(l) and (a)(6) for the 

unpermitted seeps and Defendant's violations and potential violations of the 2L Groundwater 

Standards, without assessing the problem and taking corrective action, poses a serious danger to 

the health, safety and welfare of the people of the State of North Carolina and serious harm to the 

water resources of the State. 

PRAYER FOR RELIEF 

WHERFORE, the Plaintiff, State of North Carolina, prays that the Court grant to it the 

following relief: 

I. That the Court accepts this verified complaint as an affidavit upon which to base 

all orders of the Court;. 

2. That the Court preliminarily, and upon final judgment permanently enter a 

mandatory injWJction requiring the Defendant to abate the violations of N.C. Gen. Stat. § 143-

215.1, NPDES Permits and groundwater standards at the 6 Facilitfes; 

3. That the Court preliminarily, and upon final judgment permanently enter a 

mandatory injunction requiring the Defendant take the steps required in the attached "Ash Ponds 

49 

-App. 612-



Doc. Ex. 2105

Assessment Needs", which is attached hereto as Plaintiff's Exhibit No. 19, and is incorporated 

herein by reference; 

4. That the Defendant be taxed with the costs of this action; 

5. Any other and further reliefthilt the Coun deems to be just and proper. 

Respectfully submitted, thls the .i!L!day--;;f August, 2013. 

By 

By 

By 

By 

50 

AmtaLeVea 
Assistant Attorney General 
NCStateBarNo.l3667 
ALeveaux@ncdoj.gov 

J e L. Oliver 
sistant Attorney General 

NC State Bar No. 16771 
joliver@ncdoj .gov 
N.C. Department of Justice 
Environmental Division 
Post Office Box 629 
Raleigh, NC 27602-0629 
(919) 716-6600 phone 
(919) 716-6750 facsimile . 

Attorneys for the Plaintiff 
State of North Carolina ex rei. 
North Carolina Department of 
Environment and Natural Resources 
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NCDENR 
North Carolina Department of Environment and Natural Resources 

Pat McCrory 
Governor 

March 10, 2015 

CERTIFIED MAIL- # 7004 2890 0004 0654 2115 
RETURN RECEIPT REQUESTED 

Harry K. Sideris 
SeniorVice President 
·Environmental, Health & Safety 
Duke Energy 
526 South Church Street 
Mail Code EC3XP 
Charlotte, North Carolina 28202 

Donald R. van der Vaart 
Secretary 

SUBJECT: Assessment of Civil Penalties for Violation(s) of 
N.C. General Statute(s) 143-215.1 
L.~. Sutton Electric Plant 

Dear Mr. Sideris: 

New Hanover County 
NPDES Permit No. NC0001422 
Enforcement File No. LV-2015-0035 

This letter transmits notice of a civil' penalty assessed against Duke Energy in the amount of 
$25,108,000.00, and $8,883.61 in investigative costs, for a total of $25,116,883.61. Attached is a copy a( 
the assessment document explaining this penalty. 

This action was taken under the authority vesied in me by delegation provided by the Secretary of the 
D.epartment of Environment and Natural Resources. Any continuing violation(s) may be the subject of a 
new enforcement action, including an additional penalty. 

Within thirty days of receipt of this notice, you must do one of the following: 

1. Submit payment of the penalty: 

Payment should be made directly to -the order of the Department of Environment and Natural 
Resources (do not include waiver form). Payment .of tl)e penalty will not foreclose further 
enforcement action for.a:ny continuing or new violation(s). Pleas.e submit payment to the attention of: 

S. Jay Zimmerman, P.G. 
Director, Division of Water Resources 
'!636 Mail Service Center 
Raleigh, North Carolina 27699-1636 

1611 Mail Service Center, Raleigh, North Carolina 27699-1611 
Phone: 919-707-9000 I Internet: http:/!WIIw.ncwater.org/ 

An Equal Qpportunlly \Affirmative Action Employer- Made In part by recycled paper 

., 
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Assessment of civil penalty 
L. V. Sutton Electric Plant 
Enforcement# LV-2015-0035 

OR 

2. Submit a written request for remission including a detailed justification for such request: 

Please be aware that a request for remission is limited to consideration of the five factors listed below, as 
they may relate to the reasonableness of the amount of the civil penalty assessed. Requesting remission is 
not the proper procedure for contesting whether the violation(s) occurred or the accuracy of any of the 
factual statements contained in the civil penalty assessment document. Because a remission request 
forecloses the option of an administrative hearing, such a request must be accompanied by a waiver of 
your right to an administrative hearing and a stipulation and agreement that no factual or legal issues are 
in dispute. Pl~e prepare a detailed statement that establishes why you believe the civil penalty should 
be remitted, and submit it to the Division of Water Resources at the address listed below. In detentliriil:ig 
whether a remission request will be approved, the following factors shall be considered: 

(1) whether one or more of the civil penalty assessment factors in NCGS 143B-282.l(b) were 
wrongfully applied to the detriment of the violator; 
(2) whether the violator promptly abated continuing environmental damage resulting from the 
violation; 
(3) whether the violation was inadvertent or a result of an accident; 
( 4) whether the violator has been assessed civil penalties for any previous violations; or 

.(5) whether payment of the civil penalty will prevent payment for the remaining necessary remedial 
actions. 

Please note that all evidence presented in support of your request for remission must be submitted in 
writing. The Director of the Division of Water Resources wilt review your evidence and inform you 
of their decision in the matter of your remission request The response will provide details regarding 
the case status, directions for payment, and provision for further appeal of the penalty to the 
Environmental Management Commission's Committee on Civil Penalty Remissions (Committee), 
Please be advised that the Committee cannot consider information that was not part of the original 
remission request considered by the Director. Therefore, it is very ilnportant that you prepare a 
complete and thorough statement in support ofyour request for remission. 

In order to request remission, you must complete and submit the enclosed "Request for Remission of 
Civil Penalties, Waiver of Right to an Administrative Hearing, and Stipulation of Facts" form within 
thirty (30) days of receipt of this notice. The Division of Water Resources also requests that you 
complete and submit the enclosed "Justification for Remission Request." Both forms should be submitted 
to the following address: 

S. Jay Zimmerman, P.G. 
Director, Division of Water Resources 
1636 Mail Service Center 
Raleigh, North Carolina 27699-1636 

3. File a petition for an administrative hearing with the Office of Administrative Hearings: 

If you wish to contest any statement in the attached assessment document you must file a petition for an 
administrative hearing. You may obtain the petition form from the Office of Administrative Hearings. 
You must file the petition with the Office of Administrative Hearings within thirty (30) days of receipt of 
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Assessment of civil penalty 
L.V. Sutton Electric Plant 
Enforcement# LV-2015-0035 
this notice. A petition is considered filed when it is received in the Office of Administrative Hearings 
during normal office hours. The Office of Administrative Hearings accepts filings Monday through 
Friday between the hours of 8:00 a.m. and 5:00_p.m., except for official state holidays. The petition may 
be filed by facsimile (fax) or electronic mail by. an attached file (with restrictions) -provided tlie signed 
original, one (I) copy and a filing fee (if a filing fee is required by NCGS § ISOB-23 .2) is received in the 
Office of Administrative Hearings within seven (7) business days following the faxed or electronic 
trans!Dission. You should contact the Office of Administrative Hearings with all questions regarding the 
filing fee and/or the details of the filing process. The mailing address and telephone and fax numbers for 
the Office of Administrative Hearings are as follows: 

Office of Administrative Hearings 
6714 Mail Service Center 
Raleigh, NC 27699-6714 
Tel: (919)431-3000 
Fax: (919) 431-3100 

·- · ··· One (I) copy of the petition must also be served on DENR as follows: 

SamM.Hayes 
General Counsel, DENR 
160 I Mail Service Center 
Raleigh, NC 27699-1601 

Failure to exercise one of the options above within thirty (30) days of receipt of this notice, as evidenced 
by an internal date/time received stamp (not a postmark), will result in this matter being referred to the 
Attorney General's Office for collection of the penalty through a civil action. 

Please be advised that additional penalties may be assessed for violations that occur after the review 
period of this assessment. If you have any questions, please contact S. Jay Zimmerman at (919) 807-
6351. 

Sincerely, 

n...'7'F.~~erman,.P;G. 

Director, Division of Water Resources 

ATTACHMENTS 

cc: Jim Gregson, WQROS WiRO Supervisor w/ attachments 
WQROS File Copy w/ attachments 
WQ Permitting, Permit File NCOOO 1422 w/ attachments 
New Hanover County Health Department 

Page 3 of3 
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STATE OF NORTH CAROLINA 

COUNTY OF NEW HANOVER 

IN THE MATTER OF ASSESSMENT 
OF CIVIL PENALTIES AGAINST 

Duke Energy Progress, !ric. 

FOR VIOLATIONS OF: 
NCGS 143-21S.l 
!SA NCAC 2L .0103 (d) 
!SA NCAC 2L .0202 . 

) 
) 
) 
) 
) 
) 
) 
) 
). 

DEPARTMENT OF ENVIRONMENT 
AND NATURAL RESOURCES 

FINDINGS AND DECISIONS AND 
ASSESSMENT OF CIVIL PENALTIES 

FILE NO. LV-201S-003S 

The Rules under the North Carolina Administrative Code Subchapter 2L (!SA NCAC 02L) were 
established to maintain and preserve the quality of th.e ground waters; prevent and abate pollution and 
contamination of the waters of'the state, protect public health, and permit management of the 
groundwaters for their best usage by the citizens ofNorth Carolina. It is the policy of the Environment 
Management Commission that the best usage of the groundwaters of the state is a source of drinking 
~~·:!ter. -Therefore the intent of these Rules (lSA NCAC 02L) is to protect the overall high quality of 
North Carolina's groundwater to the level established by the standards. With this intention and 
pursuant to North Carolina General Statutes (N.C.G.S.) 143-21S.6(A) and the delegation provided by 
the Secretary of the Department of Environment and Natural Resources, I, Jay Zimmerman, Director.of 
the Division of Water Resources (hereafter the Division), make the following: 

I. FINDINGS OF FACT: 

A. Duke Energy Progress, Inc. (hereinafter Duke Energy) is a COI}loration organized and. 
existing under the laws of the State of North Carolina and is in the business of electric 
power generation. 

B. Duke Energy owns and operates the L.V. Sutton Energy Complex, located at 801 Sutton 
Steam Plant Road, Wilmington, N.C. in New Hanover County (hereafter the facility). 

C. The groundwater in the area of the facility is classified as Class GA waters in accordance 
with the rules of the Environmental Management Commission, codified at Title !SA, North 
Carolina Administrative Code (NCAC), Subchapter 2L (!SA NCAC 2L). 

D~ The Compliance Boundary, as defined at !SA NCAy 2L .0102 (3), means ~boundary 
.. _,_.. . . around a disposal system at and beyond which groundwater quality standards may not be 

exceeded and only applies to ·facilities which have received a permit issued under authority 
ofG.S. 143-21S.1 or G.S. 130A. 

E. The Waste Boundary, as defined at !SA NCAC 2L .0102 (26), means the perimeter of the 
permitted waste disposal area. 
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F. The Ruies.at ISA NCAC 2L .0103(d}prohibit any person from conducting, or causing to be 
coildilcted, any activity which causes the concentration of any substance to exceed that 
specified in ISANdAC 2L .0202. 

G. The compliance boundary for disposal systems individually permitted prior to December 30, 
1983, is ·established at a horizontal distance of SOO feet from the waste boundary ot at the 
property boundary, whichever is closer to the source, pursuant to !SA NCAC 2L .01 07(a). 

H. PermifNo. NC0001422 was originally issued on June 30, 1977. ·On December 2;2il11; 
Carolina Power ,& Light d/b/a Progress Energy Carolinas, !he. was issued the most recent 
NPDES permit No, NC0001422 for discharge of wastewater from the L.V. Sutton Energy 
Complex. 

I. By letter dated June 10, 2013, Duke Energy requested that all permits listed under Carolina 
power & Light d/b/a Progress Energy Carolinas, Inc. be changed to Duke Energy Progress, 
Inc. This letter included an attachment listing all permits necessitatingname changes, which 
included Permit No .. NC0001422 . 

. J: Permit No. NC()001422 is required under North Carolina General Statute 143-215.1. 

K. Fly Ash. and bottom Ash generated from coal combustion was stored in on-site Ash 
management areas. The Ash basin system consists of two Ash basins (built in 
approximately 197.1 and 1984). This system is part ofthe Plant's wastewater treatment and 
disposal system cover.,:d under Permit No. NC0001422. 

L. Permit Condition A. (8) requires Groundwater Monitoring, well construction, and sampling 
in accordance with the Sampling Plan approved by the Division. The approved 
Groundwater Monitoring Plan for Permit No. NC0001422 established a Compliance 
Boundary around the permitted facility in accordance with the requirements of !SA NCAC 
2L .0107(a). 

M ... This disposal system was individually permitted prior to December 30, 1983; therefore the 
Compliance Boundary is established at either SOO feet from the effluent disposal area, or at 
the property boundary, whichever is closest to the effluent disposal area. Duke Energy does 
not meet the .. Rules .in !SA NCAC 2L .0106(e)(2), and therefore, an exceedance of 
Groundwater Quality Standards at or beyond the Compliance Boundary is a violation 
subject to correctiye action acco!"ding to !SA NCAd 0.2L .0106(c). 

· N. The approved Groundwater .Monitoring Plan for Permit No. NC0001422 required 
monitoring for select groundWater parameters from monitor wells. The Groundwater 
Monitoring Plan was revised on March 17, 2011 and again on October 24, 2012. 

O; The Groundwater Quality Standards established in !SA NCAC 2L .0202 in Class GA waters 
for the following.·parameters are summarized in the following table: 

Arsenic 10 ug/1 
Boron 700 ug/1 
Iron 300 ugli 
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-), .. 

..... J', 

Manganese 50 ugll 
Selenium 20 ug/1 
Thallium 0.2 ugll 
Total Dissolved Solids ('rDS) 500 mg/1 

The Division received groundwater monitoring reports from Duke Energy beginning in 
I 995. Monitoring reports confirm that violations of the Groundwater Quality Standards 
have occurred at or beyond the compliance boundary at this facility. 

Q. Groundwater monitoring wells MW-4 and MW-5 represent background ambient conditions. 

R. The violations of G~oundwater Quality Standards for Arsenic occurred in monitor well 
MW-21C, located at or.beyond the Compliance Boundary. Concentrations of Arsenic were 
determined to b~ below detection levels in background wells. The .concentrations of Arsenic 
in monitoring well(s) exceeded the Groundwater Quality Standards for the time period from 
October 2, 2013 ihrough October 2, 2014, representing 365 days of continuous violation. 

S. The violations of Groundwater Quality Standards for Boron occurred in monitor wells MW. 
12, MW-19, MW-2IC, MW-22C, MW-23B, MW-23C, MW-24B, MW-24C, and MW-3IC 
located at or beyond the compliance boundary. Concentrati.ons of Boron were determined to 
be below detection levels in background wells. The concentrations of Boron in monitoring 
well(s) exceeded the Groundwater Quality Standards for the time period from October 6, 
2009 through October 2, 2014, representing I ,822 days of continuous violation. 

T. The violations of Groundwater Quality Standards for Iron occurred in monitor wells MW. 
2IC, MW-24C, and MW-3IC located at or beyond the compliance boundary. The 
concentrations of Iron in monitoring well(s) indicate a statistically significant difference 
when compared to the concentrations of Iron in the background wells, indicating an 
exceedance of the Groundwater Quality Standards for the time period from October 2, 2012 
through October 2, 2014, representing 730 days of continuous violation. 

U. The violations of Groundwater Quality Standards for Manganese occurred in monitor wells 
MW-19, MW-2IC, MW-22C, MW-23C, MW-24C, and MW-3IC located at or beyond the 
compliance boundary. The concentrations of Manganese in monitoring well(s) indicate a 
statistically significant difference when compared to the-concentrations of Manganese in the 
background wells, indicating an exceedance of the Groundwater Quality Standards for the 
time period from October 2, 2012 through October 2, 2014, representing 730 days of 
continuous violation. 

V. The violations of Groundwater Quality Standards for Selenium occurred in monitor well 
MW -27B, located at or beyond the compliance boundary. Concentrations ofSelenium were 
determined to be below detection levels in background wells. The concentrations of 
Selenium in monitoring well(s) exceeded the Groundwater Quality Standards for the time 
period from October 2, 2012 through October I, 2014, representing 729 days of continuous 
violation. 

· W. The violations of Groundwater Quality Standards for Thallium occurred in monitor wells 
MW-19 and MW-24B located at or beyond the compliance boundary. Concentrations of 
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Thallium were determined to be beloW detection levels in background wells. The 
concentrations of Thallium in monitoring well(s) exceeded the Groundwater Quality 
Standards for the time period from March 9, 2010 through October 2, 2014, representing 
1,668 days of continuous violation. 

X. The violations ofGroundwater Quality Standards for Total Dissolved Solids (TDS) occurred 
in monitor well MW-24C located at or beyond the compliance boundary. Concentrations of 
TDS were detennined to be below detection levels in background wells. The concentrations 
of TDS in monitoring well(s) exceeded the Groundwater Quality Standards for the time 
period from October 3, 2012 through October I, 2014, representing 728 days of continuous 
violation. 

Y. On August 26, 2014, a Notice of Violation (NOV) and Notice of Intent to Enforce was 
issued to Duke Energy for conducting or controlling an activity that caused the 
.concentration of contaminants in groundwater to exceed the groundwater standards adopted 
pursuant to N.C.G.S .. \'}3-2!4.1 and set forth in 1S/I. NCAC 21 .0202. The NOV was sent 
by Certified Mail, Return Receipt Requested and received on August 29, 2014. 

Z. The cost to the State of the enforcementproc;edures in this matter totaled $8,883.61. 

Based upon the above Findings of Fact, I make the following: 

II. CONCLUSIONS OF LAW: 

A. Duke Energy Progress, Inc. is a·"persori" within the. meaning of G.S. 143-215.6A pursuant 
to N.C.G.S. 143-212(4). 

B. Permit No. NC0001422 is required byN.C.G.S. 143-215.1. 

C. Permit No l\IC0001422 was originally issued on June 30, 1977. 

D. Compliance with all conditions set forth in Permit No. NC0001422 is required for 
wastewater treatment and disposal operations pursuant to G.S. 143-215.6A(a)(2). 

E. The Waste Boundary, as defined at !SA NCAC 2L .Ol 02 (26), means the perimeter of the 
permitted waste disposal area. 

F. The Compliance Boundary, as defined at !SA NCAC. 21 .0102 (3), means a boundary 
around a disposal system at and l:Jeyond which groundwater quality standards may not be 
exceeded and only applies to facilities which have received a permit issued under authority 
ofG.S . .143-215.1 or G.S. 130A. 

. - . ~ 

G. Duke Ene~gy violated !SA NCAC 21 .0103(d) by conducting an activity causing the 
concentration of contaminants .in groundwater to exceed the groundwater standards adopted 
pursuant to N.C.G.S .. 143-214.1 and set forth in !SA I'{CAC 2L .0202. 
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H. Duke Energy violated N.C.G.S. 143-21S.l. The Compliance Boundary for the disposal 
system is specified by regulations in !SA NCAC 2L, Groundwater Classifications and 
Standards. The Compliance Boundary for the disposal system constructed prior to 
December 30, 1983 is established at either (I) SOO feet from the waste disposal area, or (2) 
at the property boundary, whichever is closest to the waste disposal area. An exceedance of 
Groundwater Quality Standards at or beyond the Compliance Boundary is subject to 
Corrective Action in addition to the penalty provisions applicable w1der General Statute 
143-21S.6A(a)(l). The violations are a result from the sampling of the site's monitoring 
wells demonstrating the facility to be in violation ofthe Groundwater Quality Standards. 

l. Duke Energy violated !SA NCAC 2L .0202 and -.0103 on 36S days by exceeding the 
standard referenced in !SA NCAC 2L .0202 for Arsenic at or beyond the compliance 
boundary in monitor well(s) MW-21C, from October 2, 2013 through October 2, 2014. 

J. Duke Energy violated !SA NCAC 2L .0202 ,and -.0103 on 1,822 days by exceeding the 
standard referenced in !SA NCAC 2L .0202 for Boron at or beyond the compliance 
boundary in monitor well(s) MW-12, MW-19, MW-21C, MW-22C, MW-23B, MW-23C, 
MW-24B, MW-24C, and MW-31C, froin October 6, 2009 through October 2, 2014. 

K. Duke Energy violated !SA NCAC 2L .0202 and -.0103 on 730 days by exceeding a 
statistically-established concentration that is higher than the standard referenced in !SA 
NCAC 2L .0202 for Iron, at or beyond the compliance boundary in monitor well(s) MW-
21C, MW-24C, and MW-3lC, from October 2, 2012 through October 2, 2014. ' 

L. Duke Energy violated !SA NCAC 2L .0202 and -.0103 on 730 days by exceeding a 
statistically-established concentration that is higher than the standard referenced in !SA 

· NCAC 2L .0202 for Manganese, at or beyond the compliance boundary in monitor well(s) 
MW-19, MW-21C, MW-22C, MW-23C, MW-24C, and MW-31C, from October 2, 2012 
through October 2, 2014. 

M. Duke Energy violated !SA NCAC 2L .0202 and -.0103 on 729 days by exceeding the 
standard referenced in !SA NCAC 2L .0202 for Selenium at or beyond the compliance 
boundary in monitor well(s) MW-27B, from October 2, 2012 through October 1, 2014. 

' 
N. Duke Energy violated !SA NCAC 2L .0202 and -.0103 on 1,668 days by exceeding the 

standard referenced in !SA NCAC 2L .0202 for Thallium at or beyond the compliance 
boundary in monitor well(s) MW-19 and MW-24B, March 9, 2010 through October 2, 2014. 

0. Duke Energy violated !SA NCAC· 2L .0202 and -.0103 on 728 days by exceeding the 
standard referenced in !SA NCAC 2L .0202 for Total Dissolved Solids (TDS) at or beyond 
the compliance boundary in monitor well(s) MW-24C, October3, 2012 through October 1, 
2014. 

P. N.C.G.S. 143-21S.6A(a)(l) provides that the Secretary of the Department of Environment 
and Natural Resources may assess a civil penalty of not more than $25,000.00 against any 
person who violates l!ny classification, standard, limitation or management practice 
established pursuant to N.C.G.S. 143-214.1, 143-214.2 or 143-215. 
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Q. N.C.G.S. !43-2!5.6A(b) provides that if any action or failure to act for which a penalty may 
be assessed under this section is continuous, the Secretary may assess a penalty not to 
exceed twenty-five thousand dollars ($25,000) per day for so long as the violation continues, 
unless otherwise stipulated. 

R. N.C.G.S. !43-2!5J(a)(9) provides that the reasonable costs ofany investigation, inspection, 
or -monitoring survey may be assessed against a person who violates any regulation, 
standards or limitations adopted by the Environmental Management Commission. 

III. Jj ECIS I ON: 

Pursuant to N:C.G.S. 143-2f5.6A, in determining the amount of the penalty, I have taken into 
account the Findings of Fact and Conclusions of Law and considered all the factors listed in 
N.C.<].S .. 143B-282.1. Accordingly, Duke Energy shall be, ~d hereby is assessed a civil 
penalty of: 

$ S. 24b-'J/!JO· ~ 
) , 

For Violation of N.C.G.S. 143-215.1, !SA NCAC 2L .0202 and -.0103 on 36S 
days by exceeding the standard referenced in !SA NCAC 2L .0202 for Arsenic at 
or beyond the compliance boundary in monitor well(s) MW-21 C, from October 2;· 
2013 through October 2, 2014 for· a period of365 days. 

For violation ofN.C.G.S. 143-21S.l, 15A NCAC 2L .0202 and -.0103 on 1,822 
days'by exceeding the standard referenced in !SA NCAC 2L .0202 for Boron at 
or beyond· the compliance boundary in monitor well(s) MW -12, MW -19, MW-
21C, MW-22C, MW-23B, MW-23C, MW-24B, MW-24C, andMW-31C, from 
October 6, 2009 through October 2, 2014 for a period of 1,822 days. 

For violation ofN.C.G.S. 143-2!S.l, !SA NCAC 2L .0202 and -.0103 on 730 
days by exceeding a statistically-established -concentration that is higher than the 
standard referenced in !SA NCAC 2L .0202 for Iron, at or beyond the compliance 
bound(lfy in monitonvell(s) MW-2!C, MW -24C, and MW-31 C, from October 2, 
2012 through October 2, 2014, for a period of 730 days. 

For violation ofN.C.G.S. 143-21S.l, !SA NCAC 2L .0202 and -.0103 on 730 
days by exceeding a statistically-established concentration that is higher than the 
standard referenced in !SA NCAC 2L .0202 for ,Manganese, at or beyond the 
compliance boundary in monitor well(s) MW-19, MW-21C, MW-22C, MW-23C, 
MW-24C, and MW-31C, from October2, 2012 through October 2, 2014, for a 
period of 730 days. ·':_· -: 

For violation ofN.C.G.S. 143-21S.l, 1SA NCAC 2L .0202 and -.0103 on 729 
days by exceeding the standard referenced in lSA NCAC 2L .0202 for Selenium 
at or beyond the compliance boundary in monitor well(s) MW-27B, from October 
2, 2012 through October l, 2014, for a period of729 days .. 

For vi01ation ofN.C.G.S. 143-21S.l, !SA NCAC 2L .0202 and -.. 0103 on 1,668 
days by exceeding the standard referenced in !SA NCAC 2L .0202 for Thallium 
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at or beyond the compliance boundary in monitor well(s) MW-19 and MW-24B, 
from March 9, 2010through October 2, 2014, for a period of 1,668 days. 

For violation ofN.C.G.S.l43-215.1, 15A NCAC 2L .0202 and -.0103 on 728 
days by exceeding the standard referenced in !SA NCAC 2L .0202 for Total 
Dissolved Solids (TDS) at or beyond the compliance boundary in monitor well(s) 
MW•24C, from-October 3, 2012 through October 1, 2014, for a period of728 
days. 

TOTAL CIVIL PENALTY which is L-ZO percent of the maximum 
penalty authorized by N.C.G.S. 143-215.6A; and 

$ _ ___,$,8""8,83,_,.6""1 __ _ Enforcement costs 

$ Z!f.tlh. 6~,(,.1 TOTAL AMOUNT DUE 
r f --

Pursuant to N.C.G.S. 143-215.6A(c), in detennining the amount of the penalty I have taken into 
account the Findings of Fact and Conclusions of Law and the factors set forth at N.C.G.S. 1438-
282.1 (b), which are: 

(I) The degree and extent of harm to the natural resources of the State, to the pu~lic health, 
or to private property resulting from the violation; 

(2) The duration and gravity of the violation; 
(3) The effect on ground or surface water quantity or quality or on air quality; 
(4) The cost of rectifying the damage; · 
(5) The amount of money saved by noncompliance; 
( 6) Whether the violation was committed willfully or intentionally; 
(7) The prior record of the violator in complying or failing to comply with programs over 

which the Environmental Management Commission has regulatory authority; and 
(8) The cost to the State of the enforcement procedures. 

IV. NOTICE: 

I reserve the right to assess civil penalties and investigative costs for any continuing violations 
occurring after the assessment period indicated above. Each day of a continuing violation may be 
considered a separate violation subject to a maximum $25,000.00 per day penalty. Civil penalties 
and investigative cost may be assessed for any other rules and statutes for which penalties have not 
yet been assessed. 
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V. TRANSMITIAL:. 

This Civil Penalty As-sessment is directed to be transmitted to Duke Energy, in accordance with 
N.C.G.S. 143-215.6A(d). 

Date 
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STATE OF NORTH CAROLINA 

COUNTY OF NEW HANOVER 

IN THE MA TIER OF ASSESSMENT 
OF CIVIL PENALTIES AGAINST 

DUKE ENERGY PROGRESS 
L.V. SUTTON ELECTRIC PLANT 

PERMITNO. NC0001422 

) 
) 
) 
) 
) 
) 
) 

DEPARTMENT OF ENVIRONMENT 
AND NATURAL RESOURCES 

WAIVER OF RIGHT TO AN 
ADMINISTRATIVE HEARING AND 
STIPULATION OF FACTS 

FILE NO. LV-2015-0035 

Having been assessed civil penalties totaling $25,116,883.61 for violation(s) as set forth 
in the assessment document of the Division of Water Resources dated, March 10, 2015, the 
undersigned, desiring to seek remission of the civil penalty, does hereby waive the right to an 
administrative hearing in the above-stated matter and does stipulate that the facts are as alleged 
in the assessment document. The undersigned .further understands that all evidence presented in 
support of remission of this civil penalty must be submitted to the Acting Director of the 
Division of Water Resources within thirty {30) days of receipt of the notice of assessment. No 
new evidence in support of a remission request will be allowed after thirty (30) days from the 
receipt of the notice of assessment. 

This the ________ day of _________ , 2015 

Signature 

ADDRESS 

TELEPHONE 
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JUSTIFICATION FOR REMISSION REQUEST 

Case Number: LV-2015-0035 County: NewHanover 
Assessed Party: Duke Energy Progress- L.V. Sutton Electric Plant 
Permit No.: NC0001422 Amount assessed: $25,116,883.61 

Please use this form when requesting remission of this civil penalty. You must also complete the 
"Request For Remission, Waiver of Right to an Administrative Hearing. and Stipulation of 
Facts" form to request remission of this civil penalty. You should attach any documents that 
you believe support your request and are necessary for the Director to consider in determining 
your request for remission. Please be aware that a request for remission is limited to 
consideration of the five factors listed below as they may relate to the reasonableness of the 
amount of the civil penalty assessed. Requesting remission is not the proper procedure for 
contesting whether the violation(s) oc.curred or the accuracy of any of the factual statements 
contained in the civil penalty assessment document. By law [NCGS 133-215.6A(f)] remission of 
a civil penalty may be granted when one or more of the following five factors applies. Please 
check each factor that you believe applies to your case and provide a detailed explanation, 
including copies of supporting documents, as to why the factor applies (attach additional pages 
as needed). 

(a) one or more of the civil penalty assessment factors in NCGS 143B-282.1(b) were 
wrongfully applied to the detriment of the petitioner (the assessment factors are 
included in the attached penalty matrix and/or listed in the civil penalty 
assessment doqument); 

(b) the. violator promptly abated continuing environmental damage resulting from the 
violation (i.e., explain the steps that you took to correct the violation and prevent 
future occurrences); 

(c) the violation was inadvertent or a result of an accident (i.e., explain why the 
violation was unavoidable or something you could not prevent or prepare for); 

(d) the violator had not been assessed civil penalties for any previous violations; 

(e) payinent of the civil penalty will prevent payment for the remaining necessarv 
remedial actions (i.e., explain how payment of the civil penalty will prevent you 
from performing the activities necessary to achieve compliance). 

EXPLANATION: 
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[dated 29 September 2015] 
 

[DUPLICATE – see Wittliff Direct Exhibit 5.5] 
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D DEQ and Duke Energy reach an estimated $20 million settlement 

DEQ and Duke Energy reach an estimated $20 million 
settlement 

Raleigh 

Sep 29, 2015 

+ 

RALEIGH - The North Carolina Department of Environmental Quality, or DEQ, reached a 

settlement with Duke Energy today that holds Duke Energy accountable for groundwater 

contamination at all of its 14 coal ash facilities and requires accelerated cleanup of 

groundwater contamination at four sites. Duke Energy will pay an estimated $20 million as a 

result of the settlement, which includes accelerating the clean-up of groundwater 
contamination at its Sutton Plant near Wilmington, Asheville Plant, H.F. Lee Plant in Goldsboro 

and at the Belews Creek Steam Station. 

'\Tfiis agreemenrh"olasDuKe"Energy accountaolefor Rast groundwater contamination and) 

rrnanaates that Duke Energy exJ:1editiously clean UJ:1 J:10(Luted groundwater near its coal asli) 
(Site5,"5aia-DEQ-Secretary Donald-R. van der Vaart-:)"Our chief goal is to protect the 

environment and public health while requiring corrective action to restore groundwater quality. 

This settlement resolves the issue of fines for past violations and allows DEQ to commit all of 

its resources to overseeing Duke Energy's clean-up process." 

In March 2015, OEQ Levied a $25.1 million fine against Duke Energy for groundwater 

contamination from coal ash at its Sutton facility. Duke Energy challenged in court DEQ's 
ability to issue fines for groundwater contamination based on a 2011 policy memo. 

The 2011 policy memo, written by the Perdue administration. did provide for penalties to be 

assessed under certain circumstances. However, communication between the Perdue 

administration and Duke Energy discovered during the Legal process makes it clear that the 

intent of the memo was to favor corrective action in Lieu of fines. The McCrory administration 
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will immediately rescind the 2011 policy to clarify that st<1te government has all the tools 
required to enforce the law and penalize future polluters in addition to requiring clean-up of 
contaminated sites. 

(The settlement includes $7 million in fines and Qenalties for Qast groundwater contamination) 

(at all of its 14 coal ash facilities and an estimated $10-$15 million in accelerated remediation) 
~' The settlement requirements are in addition to Duke EnergY.'S obligation under the Coal) 
(Ash Management Act of 2014 to close all of its coal ash ponds bY. 2029 and clean uliiill) 
(environmental damage caused by_years of imQrO!)er coal ash storag~. Along with resolving the 
legal case, the estimated $20 million settlement prevents the state from incurring additional 
legal fees associated with protracted litigation. 

"North Carolina looks forward to working with all energy providers to supply cleari, affordable 
power to the citizens of the state while protecting the environment and public health," said 
Secretary van der Vaart. 

This press release is related to: 

NCDEQ (/news/press-releases? 

field agency department tid=642&field agency department tid op-orl 

Contact Information 

Crystal Feldman 
Crvstal.Feldman@ncdenr.gov (mailto:Crystal.Feldman@ncdenr.govl 
919-707-8624 

Share this page: 

CD Facebook (https://www.facebook.com/sharerjsharer.php? 

u=https%3A%2F%2Fdeq.nc.gov%2Fpress-release%2Fdeq-and-duke-energy-reach-estimated-20-million
settlement) 
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Catherine B. Templeron, Oirecror 

Promoting and protecting the health of the public arul tht> mvironmmt 

February 27, 2014 

CERTIFIED MAIL 91-7108-2133-3939-6234-5597 

Mr. Allen Stowe, Water Management 
Duke Energy Corporation 
P.O. Box 1006 Mail Code EC121 
Charlotte, North Carolina, 28201-1006 

Re: Notice of Violation 
Duke Energy/Lee Steam Station (Site) 
NPDES Permit SC0002291 
Anderson County 

Dear Mr. Stowe: 

153497 

Public Staff 
Junis Exhibit 14 

A February 24, 2014 Departtnent Site visit and a review of the file for the referenced faciliry 
has found Duke Energy Corporation to be in violation of the reporting and maintenance 
requirements of the NPDES Permit. Annual coal ash basin monitoring repmis for the monitoring 

--, periods ending July 31, 2011, July 31, 2012 and July 31, 2013 were not submitted annually as 
required. The referenced reports were submitted electronically February 21,2014. Department 
review of these reports as well as the Departtnent's February 24,2014 Site visit has revealed the 
following concerns: 

I. All areas of the dams that are not armored against erosion must be protected by a well
established dense stand of short growing grass. The dam holding back the secondary ash 
basin has trees and other deleterious vegetation taking hold near the toe drain directly 
below where seepage is daylighting from the dam embankment and foundation. All 
woody vegetation must be removed from the dams. 

2. Erosion must be repaired on the upstream slope of the secondary ash pond. 

3. All equipment required for lowering the basin levels must be available and properly 
maintained. 

4. Visible seepage was observed emerging from the toe of slope on the secondary ash basin. 
In order to address this concern, a South Carolina registered professional engineer must 
develop the plan to address the visible seepage. Any repairs to the dam will require 
a DHEC permit from the Dams and Reservoirs Safety Program. 

,., . 

SOUTH CAROLINA DEPARTMENT OF HEALTH AND ENVIRONMENTAL CONTROL 
2600Bul1Street • Columbi:t.SC29201• Phonc:(803)898-3432 • \\~vw.<edhec.gm· 
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5. It is unclear whether the annual inspections of the ash basins were performed by a SC
registered PE. This is a requirement per Part V.E.7.b(l) of the pennit. Please address 
whether the inspections were done in accordance with this requirement. 

6. The status of several recommendations from the previous arnmal inspection reports in 
20 I 0 (section 12.1) and 2011 (Section 5.0) indicates that not all recommendations have 
been completed. Please provide explanation as to why these items have not yet been 
performed and a schedule of implementation for completing any work. 

7. The recommendations indicate that the upstream slopes on both ash basin dams need to 
be retrofitted with soil berms to increase safety factors. This does not appear to have 
been accomplished to date. How is Duke planning to address this issue and when? 

8. Recommendations from previous inspections include monitoring the shoreline in both ash 
basins for erosion and repair as necessary. Were any repairs necessary and were these 
repairs performed? 

9. What does rusting of the hoist pulley in the primary ash basin discharge tower affect? 
What is the pulley used for? 

10. Divider Dike: The status of repairs to the animal path is incomplete .in the table in 
Attachment 1 of the 2012 report. Burrowing animals must be removed and any damage 
that has occurred from their presence must be repaired. 

11. Divider Dike: From a site visit on February 24,2014, it appears that the drainage ditch 
south of the dam has been repaired to prevent erosion and short-circuiting of runoff into 
the secondary basin. Please confirm this as it relates to the comment on the bottom of 
Page 7 of the 2012 inspection report. 

12. Recommendations from the 20 I 0 EPA report show that the seepage monitoring plan is 
complete. What was included in this plan and what was done to implement it? We 
understand that the seepage results provided to the Department on February 21,2014 are 
actually results of sampling the storm water outfalls beyond each toe drain. Is there any 
monitoring data for the seeps before mixing with other waters into the toe drain? 

13. Please explain the piezometer water level readings and how it was detennined that there 
are no changes or anomalies to note in the report. Also, ensure all piezometers are 
painted and correctly labeled and ensure they all have lid covers. 

You are hereby notified that failure to comply with the reporting requirements of the NPDES 
Permit is a violation of the Pollution Control Act, S.C. Code Ann. 48-l-110(d) (2008) and Water 
Pollution Control Permits, 3 S.C. Code Ann. Regs. 61-9.122.41(1) (4) (2011). The violations 
make Duke Energy Corporation subject to further enforcement action, which may include 
assessment of civil penalties as set forth in the Pollution Control Act, S.C. Code Ann. 48-1-330 
(2008). 
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You are requested to submit a written response within ten (10) days of receipt of this notice. 
Your response should include an explanation for the violations cited above and measures that 
have been or will be taken to ensure compliance with permit conditions as well as address the 
Department concerns noted above. This response will not relieve Duke Energy Corporation of 
responsibility for the violations cited. 

If you have any questions concerning this notice, you may call me at 803-898-4233. I will be 
glad to assist you. 

Water Pollution Control Division 
Bureau of Water 

cc: Ch1is McCluskey, Upstate Region, Anderson Office 
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March 7, 2014 

South Carolina Department of Health 
and Environmental Control 

Bureau of Water 
Water Pollution Control Division 
2600 Bull Street 
Columbia, SC 29201 

Subject 

Attention: 

Duke Energy Carolinas, LLC 
Lee Steam Station 
NPDES Permit#SC0002291 
Notice of Violation 153497 

Mr. Glenn Trofatter 

Dear Mr. Trofatter: 

RECEIVED 
MAR 11 ZD14 

WATER POLLUTION CONTROl. 
DIVISION 

Public Staff 
Junis Exhibit 15 

Environmental Services 

Duke Energy 
526 South Church Street 

Charlotte, NC 28202 

Moiling Address: 
Mail Code EC13KI P.O. Box 1006 

Charlotte, NC 28201-1006 

Please find attached the written response of Duke Energy Carolinas, LLC (Duke Energy) to the Notice of 
Violation #153497 dated February 27, 2014 issued to Lee Steam Station following a dam inspection 
conducted by South Carolina Department of Health and Environmental Control on February 24, 2014. 
While our response addresses each of the concerns contained in the NOV, we believe several of those 
concerns merit further discussion with you to provide background on plans for the plant To that end, we 
request an opportunity to meet with you to cover these matters. · 

We are also engaged in a comprehensive review of Duke Energy impoundments in the Carolinas and 
would welcome the opportunity to provide you a briefing on that undertaking as well. 

Finally, after you have reviewed the attached response, if there Is any documentation you require in 
addition to that provided, please advise. 

We will continue our efforts to assure these issues are resolved In a timely manner. 

If you have any questions concerning these responses, please contact Allen Stowe at (704)362-4309. 

Sincerely, 

J;~¢1o~~ 
General Manager II 
Lee Steam Station 
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Response to WS Lee NOV (2/27/14) 

Concern 1. All areas of the dams that are not armored against erosion must be protected by a well 
established dense stand of short growing grass, The dam· holding back the secondary ash basin has 
trees and other deleterious vegetation taking hold near the toe drain directly below where seepage Is 
dayllghting from the dam embankment and foundation. All woody vegetation must be removed from 
the dam. 

Response: The woody vegetation noted has been removed. 

1 Concern 2. Erosion must be repaired on the upstream slope of the secondary ash pond. 

Response: We will develop an engineered repair plan, which Includes drawings, specifications, and 
calculations, by May 30, 2014. We will work through the permitting process of the SCOHEC Dams and 
Reservoirs Safety Program to address the issue. We wlll begin work as soon as the permit Is received. 

Concern 3. All equipment required for lowering the basin levels must be available and properly· 
maintained. 

Response: The reservoir levels can be adjusted via removal or adding stop log to the discharge 
structure. The stop logs are placed/removed through use of a portable hoist and appropriate rigging 
equipment. This equipment is maintained In the station warehouse. Equipment Is Inspected before use 
and again after use when returned to the warehouse. Defective equipment is either discarded or 
repaired. 

Concern 4. Visible seepage was observed emerging from the toe of the slope on the secondary ash 
basin. In order to address this concern, a South Carolina registered professional engineer must 
develop the plan to address the visible seepage. Any repairs to the dam will require a DHEC permit 
from the Dams and Reservoirs Safety Program. 

Response: We understand that the Installation of a weir and regular monitoring will satisfy the 
expressed concern by SCDHEC. Duke Energy will develop a plan to install a weir or a similar type of 
instrument to monitor seepage at the toe of the secondary dam as part of the engineered plan 
described in the response to concern 2. 

Concern S. It Is unclear whether the annual Inspections of the ash basins were performed by a SC 
registered PE. This Is a requirement per Part V.E.7.b[l) of the permit. Please address whether the 
Inspections were done In accordance with this requirement. 

Response: In compliance with South Carolina Board of Registration for Professional Engineers and 
Sunieyors Law and Regulation Reference Manual Section 40·22·280, (5), the annual inspections 
performed by Duke Energy employees were under the responsible charge of a professional engineer 
registered in South Carolina. The reports prepared by Duke Energy were prepared for internal use. 
These previously submitted reports have been amended to add the signature and seal of the registered 
engineer. The amended reports are enclosed. 
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Concern 6. The status of several recommendations from the previous annual lnsP.ectlan reports in 
2010 (section 12.1) and 2.011 (Section 5 .0) Indicates that nat all recommendations have been 
~ampleted. Please provide explanation as to why these Items have nat yet been performed and a 
schedule of Implementation far completing any work. 

Response: Duke Energy addressed each of the recommendations from the previous 2010 Specific Site 
Assessment for Coal Combustion Waste impoundments (report prepared by GEl Consultants, inc. on 
behalf of the US EPA) and 20i1 Report of Internal Inspection as follows: 

From the 2010 EPA report, section 12.1 Corrective Measures and Analyses far the Structures: 

l. We recommend formal. monitoring and analysis of the seepage area downstream of the right 
abutment of the Secondary Ash Basin In order to evaluate whether seepage could potentially 
compromise the stability of the dam. Monitoring should Include installation of a weir and grading to 
direct seepage toward the weir. The weir should then be monitored monthly in order to establish a 
baseline measurement of seepage quantity. Continued monitoring will then show whether the 
seepage quantity changes with time. In addition, we recommend measuring turbidity in the 
seepage. A large amount of fines In the seepage could indicate piping of material through the dam. 

Response: 
Since 2012, the seepage from the above basins are monitored quarterly during the normal visual 
inspections required for the current Stormwater Pollution Prevention Plan (SWPP) prepared for 
Lee Steam Station. Under the SWPP, stormwater samples are required to be collected on a 
quarterly basis from stormwater outfalls at the facillty for the life of the permit term. This 
Includes three separate locations where seepage is collected from the primary and secondary toe 
drains as well as the seepage occurring along the right abutment of the secondary ash dike. Each 
of .the three outfalls are monitoring points where the flow Is photographed and the photos are 
filed and recorded for easy comparison with previous photographs to determine changes, trends, 
sedimentation and clarity. All photos are taken from the same approximate angle for eas.ler 
comparisons. The purpose of the photos is to depict any change in flow so trends can be 
identified. This recommendation is complete. 

2. .We recommend updated stability analyses be performed for both dams and the divider dike. 
Stability analyses for the dams should lndude piezometric surfaces based an recent readings of the 
standpipe plezameters installed an the downstream face. A further evaluation af the upstream slope 
steady state seepage and rapid drawdown load cases should be performed. Stability analyses should 
lndude pseudo-static seismic analyses. 

Response: 
Duke Energy completed a supplemental stability analysis for the primary and secondary dikes 
using updated stability models to reflect current piezometric surfaces. The analyses consider 
steady-state, rapid drawdbwn, and pseudo-static loading conditions. The findings of the 
supplemental stability analysis are discussed in the response to concern 7. This 
recommendation is complete. 
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3. The liquefaction potential of the sandy silt comprising the embankment fill and the foundation 
should be evaluated. 

Response: 
Duke Energy will perform a liquefaction susceptibility analysis If materials that comprise the dam 
embankments or foundations appear potentially liquefiable as determined by the current state 
of engineering practice. Please note Section 9.5 of the EPA report states: 

"Certain conditions are necessary for liquefaction, including saturated, ·loose, granular soils and 
an earthquake of sufficient magnitude and duration to cause significant strength loss In the soil. 
The soils comprising the dam and the foundation are described as micaceous sandy silt. The 
borings drilled In 1984 for the divider dike study indicate that blow counts as low as 3 to 4 blows 
per foot were obtained near the surface In the foundation soils. These soils may be susceptible 
to liquefaction when subjected to the design earthquake." 

We understand that the main factors for triggering liquefaction are earthquake 
intensity/duration, groundwater elevation, soil type, soil relative density, particle size gradation, 
placement conditions, drainage conditions, confining pressures, and aging. It appears the 
opinion In the EPA report loosely correlates the low "blow counts" (SPT N·values) to liquefaction 
potential. Duke Energy does not concur with this opinion. 

Alternately, we have reviewed the available laboratory data associated with these materials 
where low N-values were recorded. It appears that the low SPT N-values are not indicative of 
liquefiable soils or representative of the soil's actual density or shear strength. This Is evidenced 
by the triaxial shear strength test data, which indicates these low N·value materials actually 
exhibit relatively high shear strength properties and densities. Instead, these N-values recorded 
In this soil stratum were likely augmented (lowered) due to the presence of shallow ground 
water. This phenomenon can occur If the level of water In the borehole is less than in situ 
groundwater level. Also, saturated soils with appreciable silt content.may contract during the 
undrained shear conditions associated with driving the SPT sampler producing abnormally low 
N-values. 

Furthermore, review of the boring logs Indicates these soils are generally classified as sandy silt 
using the Unified Soil Classification System (USCS, ASTM D 2487). The soil classification suggests 
that these soils are comprised of 50% or more (by weight) of materials finer than the No. 200 
sieve. While It is not impossible for silts to liquefy (depending on plasticity characteristics), 
liquefiable soils are more commonly associated with materials with lesser fines content. 

Also, the boring logs indicate these materials are residual in deposition. Residual soils were 
formed by in-place weathering of the parent bedrock. The parent bedrock is reported as 
consisting of Lower Cambrian and Late Proterozoic age Sillimanite-mica schist. As such, these 
materials have undergone significant aging processes, a condition that suggests low liquefaction 
potential. 

Based on these factors and the relatively low seismicity in this geologic setting, the potential for 
liquefiable soils Is not apparent. This was the response we presented to the EPA, and the 
recommendations Is complete. As such, a formal liquefaction susceptiblllty analysis Is not 
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warranted, but we would welcome the opportunity to discuss this issue further with 
representatives from the SCDHEC Dams and Reservoirs Safety Program. 

4. The water level in piezometer L-9, near the toe of the Secondary Ash Basin dam; Is about 10 feet 
higher than the water levels in the piezometers at the toe of the Primary Active Ash Pond dam, and Is 
higher than the piezometric surface assumed at this location in the stability analyses performed In 
1984. The elevated water level may be caused by the seepage downstream of the right abutment of 
the Secondary Ash Basin dam, and may Indicate that the toe drain in this area Is not functioning 
properly. Stability analyses should specifically investigate whether the elevated water level in this 
area could compromise the stability of the dam. 

Response: 
This recommendation was included with the stability analysis referred In recommendation 2 of 
Section 12.1. This recommendation is complete. 

5. The water level In piezometer L-4 began rising In October 2009, and was elevated until April 2010. 
The cause of the elevated water /eve/should be investigated and corrected if necessary, and analyses 
should be performed to evaluate whether on elevated water level In the vicinity of L-4 cauld 
potentially compromise the safety of the Primary Ash Pond Dam. 

Response: 
Piezometer l-4 was replaced in 2012 under permit with SCDHEC. The data from the replaced 
piezometer was Included with the stability analysis referred in recommendation 2. of Section 
12.1. This recommendation is complete. 

6. The inside and outside of the drop box downstream of the Secondary Ash Basin should be monitored 
for continued degradation, and repaired or replaced if necessary. 

Response: . 
Repair af drop box is underway pending permit approval by SCDHEC. Repair plans were 
submitted to John Poole with SCDHEC Dams and Reservoirs Safety on January 6, 2014. Duke 
Energy will continue to monitor the condition of the drop box monthly. This recommendation is 
complete. 

From the 2011 Report of Internal Inspection, section s.o RECOMMENDATIONS: 

The following Items should be addressed to preclude more substantial future repairs or safety 
concerns. 
A) All Dams 

i) Recommendation: Vegetation should be maintained pursuant to the Station specific VMIP. 
Action Taken: Duke maintains vegetation on critically vegetated areas in accordance with 
applicable O&M ·procedures. 

iii Recommendation: Update stability analysis to evaluate steady-state conditions based on 
current piezometer readings, rapid draw down, and pseudo static seismic conditions per the 
EPA 2010 recommendations. Action Taken: Stability analysis was updated in 2012 per the 
EPA 2010 recommendations. 
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iii) Recommendation: Given the age of the below grade piping, a camera survey to detect the 
condition of the discharge piping is warranted in the near future. Consider budgeting for 
year 2013. Action Taken: Camera survey was completed In 2012. 

iv) Recommendation: Monitor shoreline jar erosion and repair as necessary. Action Taken: 
Shoreline was monitored. The condition of the shoreline has not changed since 2007. 

v) Recommendation: Eradicate burrowing animals, and fill animal burrow with fine (l/4-inch) 
bentonite chips. Action Taken: Complete. The eradication of burrowing animals is a 
continuous process. 

B) Primarv Ash Basin Dam 
i) Recommendation: Repair and reseed area disturbed by heavy equipment and mower ruts. 

Action Taken: Complete 
il) Recommendation: Point and lobe/ piezometer casing. Action Taken: Piezometers were 

painted in 2011. Since then, piezometer L-4 was replaced In 2012 under permit with 
SCDHEC. Painting of L-4 and correct labeling and missing caps have been installed since the 
February 24, 2014 visit. 

C) Prlmarv Ash Basin Discharge Tower 
l) Recommendation: Continue vegetation control and debris removal at inlet and outlet. 

Ac:tion Taken: Completed annually. 
ill Recommendation: Repair hoist pulley ta prevent further corrosion and maintain 

functionality. Ac:tlon Taken: Holst pulley is not needed and has been removed since the 
February 24, 2014 visit. 

D) Divider Dike 
I) Recommendation: Monitor on/mol path and repair if conditions worsen. Action Taken: 

Several beavers were eradicated In the Fall of 2013. The beaver path was then reseeded. 
New beaver ac:tlvlty has been detected February, 2014. We are actively eradicating these 
burrowing animals. The eradication of burrowing animals Is a continuous process. 

II) Recommendation: Remove debris and dead vegetation from rip rap areas. Action Taken: 
Completed annually·. 

E) Secondarv Ash Basin Dam 
l) Recommendation: Monitor shoreline erasion ond repair if conditions worsen. Action Taken: 

Monitored. 
II) Recommendation: F//1 shallow hole on upstream slope beneath bridge. Action Taken: 

Complete. 
F) Secondarv Ash Basin Discharge Tower 

I) Recommendation: Continue vegetation control and debris removal from inlet and outlet. 
Action Taken: Completed annually. 

ii) Recommendation: Repair decking and handrails on skimmer platform as necessary. Action 
Taken: Monitor decking and handrail condition. 

iii) Recommendation: Repair erosion of concrete deck and drop box. Action Taken: Repair of 
drop box Is underway pending permit approval by SCDHEC. Repair plans were submitted to 
John Poole with SCDHEC Dams and Reservoirs Safety on January 6, 2014. Duke Energy will 
continue monthly monitoring of the concrete deck and drop box. 
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Concern 7. The recommendations Indicate that the upstream slopes on both ash basin dams need to 
be retrofitted with soli berms to Increase safety factors. This does not appear to have been 
accomplished to elate, !"low Is Duke planning to address thlslssue and when? 

Response: Per 72-3,D.1.c. 9f the South Carolina Dams and Reservoirs Safety Act, we understand 
procedures developed by the United States Army Corps of Engineers (USACE) for design and analysis are 
acceptable. 

Per the EPA recommendation, we have updated the stability analysis, and the analysis Indicates stability 
safety factors calculated for allloadl~onditlons along the downstream (exterior) side of the dam meet 
the minimum design safety factors as sta~ed In USACE Engineering Manual 1110-2-1902 for new 
embankment dam design. However, the factor of safety modeled for the upstream (Interior) side of the 
dam remain marginally below the minimum safety factors, with only one loading condition (seismic) 
where the factor of safety was less than 1, indicating a potentially unstable condition for an Isolated 
section of the dam. Our analyses indicate critical slip surfaces associated with factors of safety below 
the minimum criteria are surficial, which does not represent a potential for deep seated failures that 
would lead to a breach of the dam during the unusual loading conditions. Furthermore, our current 
operational pool levels are below the maximum operating levels used for stability modeling to Improve 
stability for all loading conditions. 

The referenced USACE Engineering Manual further states that these minimum required factor~ of safety 
are advisory for existing dams and other types of slopes. What Is considered an acceptable factor of 
safety should reflect the differences between new slopes, where stability must be forecast, and existing 
slopes, where information regarding past slope performance Is available. Values of factors of safety that 
are lower than those required for new slopes can often be justified for existing slopes. 

Historically, the dams have performed satisfactorily with few occurrences of shallow scarps or mowing 
ruts that have developed along the upstream side of the secondary basin consistent with the findings of 
the slope.stablllty anal~ses. Duke Energy mitigated these shallow surface anomalies promptly through 
our O&M processes and vegetation maintenance implementation plan. As the station is retired fr.om 
coal service and the pending CCR rule is finalized, the decision to close the ponds or make appropriate 
modifications will be made. Until that time, our inspection procedure requires speclailnspections to be 
conducted immediately after unusual conditions, such as significant rain and seismic events, to help 
detect areas that could be distressed and to facilitate Immediate repair in accordance with our O&M 
processes. We would welcome the opportunity to discuss this Issue further with representatives from 
the SCDHEC Dams and Reservoirs Safety Program. 

Concern 8. Recommenlfations .from previous Inspections include monitoring the shoreline In both ash 
basins for erosion and repair as necessary. Were any repairs necessary and were these repairs 
performed? 

Response: We continue to monitor the condition of the shoreline erosion, which has been consistent 
since 2007. Further, Duke Energy will develop an engineered plan for repair as described in the response 
to·concern 2. 
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CQncern 9. What does rusting of the holst pulley in the primary ash basin discharge tower affect? 
What Is the pulley used for? 

Response: Hoist pulley is not needed and has been removed since the February 24, 2014 visit. 

Concern 10. Divider Dike: The status of repairs to the animal path Is incomplete in the table in 
Attachment l of the 2012 report. Burrowing animals must be removed and any damage that has 
occurred from their presence must be repaired. 

Response: Several beavers were eradicated in the Fall of 2013. The beaver path was then reseeded. 
NeW beaver activity has been detected February, 2014. We are actively eradicating these burrowing 
animals. The eradication of burrowing animals is a continuous process. 

Concern 11. Divider Dike: From a site visit on February 24, 2014, it appears that the drainage ditch 
south of the dam has been repaired to prevent erosion· and short·clrcuitlng of runoff Into the 
secondary basin. Please confirm this as it relates to the comment on the bottom of Page 7 of the 2012 
inspection report. 

Response: Confirmed. 

Concern 12. Recommendations from the 2010 EPA report show that the seepage monitoring plan is 
complete. What was lnduded In this plan and what was done to Implement it? We understand that 
the seepage results provided to the Department on February 21, 2014 are actually resuJts.of sampling 
the storm water outfalls beyond each toe drain. Is there any monitoring data for the seeps before 
mixing with other waters into the toe drain? 

Response: See response to concern 6 presented herein. Information specific to the seepage monitoring 
plan is under the 2010 EPA report responses, Section 12.1 Corrective Measures and Analyses for the 
Structures, recommendation 1. 

Concern 13. Please explain the pletometer water level readings and now it was determined that there 
are no changes or anomalies to note In the report. Also, ensure ali piezometers are painted and 
correctly labeled and ensure they all have lid covers. 

Response: Piezometer water level readings are measured during the monthly Inspections. Under the 
responsible charge of a South Carolina Registered Engineer, the data Is plotted over time and analyzed 
by our engineers to confirm that the Integrity of the dam Is not adversely affected should variation from 
the levels in the slope stability model occur. 

Piezometers were painted in 2011. Since then, piezometer L-4 was .replaced In 2012 under permit\ylth 
SCDHEC. Painting of L-4 and correct labeling. and missing caps have been installed since the February 24, 
2014visit. 
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September 4, 2014 

Mr. John Poole, P.E. 
South Carolina Department of HeaHh 
and Environmental Control 
Bureau of Water 
Dam and Reservoirs Safety 
2600 Bull Street 
Columbia, SC 29201 

Subject: Duke Energy Carolinas, LLC 
WS Lee Steam Station 

Public Staff 
Junis Exhibit 16 

JOHN ELNITSKY 
Senior Vice President 

Ash Basin Strategy 

550 South Tryon snoot 
P.O. Box t321, DEC 22C 

ChalloHe, NC 28201·1007 

704-3824371 
john.elnitsky@dum-rgy.com 

SEP ~ 

Stormwarer. Co 
lisdcuttura1 p,' ~truclion & 

- ermitting Division 

Primary (D 4887) and Secondary (D 4888) Ash Basin Dams 
Re: May 30,2014 Engineered Repair Plan/Permit Application 
Follow-Up Response to DHEC August21, 2014 Comments 

Dear Mr. Poole: 

Duke Energy is in receipt of your letter dated August 21, 2014 in response to Duke Energy's 
Engineered Repair Plan submitted to SCDHEC on May 30, 2014. In your letter, live additional 
items are specifically noted, and ·a response to the issues identiiied was requested to be 
provided by September 4, 2014. As requested, Duke Energy provides the following written 
follow-up responses and attachments concerning these items. 

Comment 1 

1. DHEC Comment1 (08/21114/etted: "Slope stability swdies conducted for Duke E11ergy and 
EPA have concluded the upstream slopes anhese dams fail to meet minimum factors of 
safety and recommend berms or other buttressing to improve their stability. Additionally, a 
rece/11 analysis peiformed in 2014 found that a deep-seated failure might occur in the 
upstream side of the secondary ash basin dam. Surficial instability was also predicted to 
occur by the 2014 analysis. Some surficial instability was reported in a letter dated March 4, 
2014 from Duke Energy to DHEC. Duke Energy must provide a plan to adequatelv address 
both surficial and deep seated stabilitv o(the secondnrv ash basin dam CD 4888)." 

Duke Energy's Follow-Up Response: Duke Energy and the Department have shared 
prior correspondence on the subject of upstream stability of theWS Lee Dams (March 7, 
2014 letter, Taylor to Trofatter). We maintain our opinions of overall stability 
considerations previously noted. That said, Duke Energy proposes the following path 
forward relative to addressing the concerns regarding the WS Lee Secondary Ash Basin 
Dam: 
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- • Duke Energy will develop remedial design plans for the upstream slope of the 
Secondary Ash Basin Dam that will achieve indus try standard factors of safety 
for the loading conditions of Maximum, Normal Operating Pool and Rood 
Surcharge Pod!. We propose that these plans be developed and submitted to 
the Department on or before December 15,2014. 

• Duke Energy proposes to meet with the Department by October 30, 2014 to 
provide an update on longer-term planning for the WS Lee Primary and 
Secondary Ash Basins and whether this planning effects implementation of the 
potential Secondary Ash Basin Dam upstream slope remedial design measures. 

Comment2 

• DHEC Comment 2 108/21114 letter): "DHEC must be notified immediately whenever 
changes occur at these dams that require corrective grading, including specifically, 
changes that are observed on or near the embankments or their foundations. Aside from 
emergency situations, DHEC must be contacted to determine if repairs can be initiated 
as routine maintenance. Duke Energy may contend that changes less than 12 feet in 
depth within the embankments are surficial. Irrespective of this contention, notification to 
DHEC must occur regardless of depth of slip surface or failure plain that created the 
change and the permitting requirements for the repair of these changes will be 

·., " addressed an a case-by-case basis." 

\..__~- -·' 

Duke Energy's Follow-Up Response: Duke Energy acknowledges and concurs with 
the above guidance. We will continue to follow this guidance and the related sections of 
the Dams and Reservoirs Safety Act Regulation 72-1 thru 72-9 (72-3.A. and B.). 

Comment3 

• DHEC CommentS (08/211141ette0: "In 2014, ESP Associates used the 6-hourduration 
Probable Maximum Precipitation (PMP) when developing a hydrograph to route through
the hydraulic structures of the two active ash basins at WS Lee Steam. Duke Enerqv 
must submit a comolete justification for the use of the 6-hour instead of the 72-hour 
duration that was used for the PMP in a oreviaus evaluation completed for EPA by GEl 
Consultants in December of 2010." · 

Duke Energy's Follow-Up Response: The original analysis completed by ESP 
.Associates at Duke Energy's direction evaluated the 6-hour duration PMP. 
The basis for using a 6-hour duration is found in the publication "Safety of Dams: Flood 
and Earthquake Criteria" by the National Research Council (U.S.) - Committee on Safety 
Criteria for Dams and published by National Academies in 1985 which states on page 
219 of Appendix C, "Values of PMP are usually given for durations up to 72 hours, 
unless the basin of concern is small (less than a few hundred square miles), in which 
case 6- or 12-hour PMP may be adequate." However, in order to build additional 
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conservatism into the analysis and produce results comparable to the previous analysis 
performed by GEl Consultants for the EPA, Duke Energy instructed ESP Associates to 
update their analysis and report to include both a 6-hour and 72-hour M! and full PMP. 
The revised report indicates that both the Primary and Secondary can pass both PMP 
durations without overtopping. ESP Associates' revised report is provided as 
Attachment 1 

Comment4 

• DHEC Comment 4 (08/21114 letter): "According to the report prepared by GE:I 
Consultants, Inc., the water level in piezometer L-4 situated in the crest of the primary 
ash basin dam rose steadily from 2007 until 2009 and between December 2009 and 
Apri/2010 it rose about 17 feet Then, in Apri/2010 the water returned to within several 
feet of its previous levels. Additionally, piezometer L -9 had readings about 1 a-feet higher 
than other piezometers located at the toe of the secondary ash basin dam. Provide 
explanations for what caused the sudden rise in water level in Piezometer L-4 and the 
elevated reading in L-9. Additionallv. determine if the safetv of the dams are threatened 
bv the causes of the unusual readings in L-4 and the elevated water level in L-9." 

Duke Enerqv's Follow-Up Response: The anomalously high water level 
mli!asurements in piezometer L-4 (Identified in site records as P-4 as shown in 
Attachment 2a) were exhibited during a period from December 2009 through February 
2011. During the latter portion of this time period, Duke Energy discovered that 
piezometer L-4 was damaged (bent and broken) at depth, presumably by mowing 
equipment. Piezometer L-4 was replaced in April2012. Water levels have been very· 
consistent since replacing piezometer L-4 and very similar to those in the original 
piezometer L-4 prior to damage. 

We believe damage to the original piezometer L-4, including damage to its surface 
casing, allowed surface water to enter and stand in the casing that was bent and broken 
at depth. We believe the anomalously high water levels over the noted period of record 
were measurements of "artificial" water-surface water that entered into and stood in the 
damaged piezometer casing-and not (representative) measurements of the phreatic 
surface through the embankment during this time. These observations are supported by 
the historically comparative and since consistent water levels measured and 
documented in replacement piezometer L-4. As such, the subject water levels, though 
still noted in the monitoring record, are not applicable to dam stability considerations and 
do not suggest a threat to dam stability. 

While comparison of water level(s) between piezometer L-9 (Identified in site records as 
P-9 as shown in Attachment 2b} and other nearby piezometers is not unreasonable, we 
would offer that it is most reasonable to consider the historical consistency- or 
variability - of water levels in a given piezometer over its monitoring period of record. 
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Observation of piezometer L-9's period of record monitoring between 1984 and 2014 as 
shown on Attachment 2b reveals that, in general terms, the range of phreatic surface 
elevations has only changed from 676±- 678± feet to 677±- 679± feet. In our opinion, 
this is a small change (1± foot) over a period of 30 years, and in fact substantiates a very 
consistent phreatic surface over time through this section of the dam which is a desirable 
and affording condition relative to dam stability. 

Piezometer L-9 is located at (distance) Station 20+80 along the combined Primary and 
Secondary Dam lengths, and near the Secondary Dam downstream toe. This section of 
the Secondary Dam is the most critical section relative to stability evaluations (i.e., 
highest downstream dam section relative to surrounding grades). In the most recent 
stability evaluations (S&ME's May 29, 2014 Existing Dam Stability Evaluation) previously 
submitted to the Department under separate cover, this section was modeled with a 
phreatic surface at elevation 678.5 feet in piezometer L-9 (Table 3.1, Piezometer 
Groundwater Elevations). Observation again of Attachments 2a and 2b reveals this 
modeled water level elevation is well representative of the embankment phreatic 
surface. Given that S&ME's stability evaluations found the downstream-related factors 
of safety to meet or exceed industry protocols, the subject water levels of piezometer L-9 
do not suggest a threat to dam stability. 

CommentS 

• DHEC Comment 5 108/21114 letter): "Information contained in the 2010 report states 
that the soils comprising the dams and their foundations are described as sandy silt and 
borings drilled in the divider dike indicate blow counts as low as 3 to 4 blows per foot. 
The report also states that liquefaction may occur during the design earthquake. Duke 
must perform an analvsis to determine if the soils mav be susceptible to liquefaction 
when subiected to the design earthquake. If the analysis indicates liquefaction is a 
concern. provide plans that will mitigate the liquefaction potential for the dams. divider 
dike and/or their foundations. as needed." 

Duke Energy's Follow-Up Resoonse: Duke Energy and the Department have shared 
prior correspondence on the subject of liquefaction potential at the WS Lee Dams 
(March 7, 2014 letter, Taylor to Trofatter). We maintain our opinions of liquefaction 
potential previously noted, including that the Divider Dike blow counts of 3 to 4 blows per 
foot were likely augmented (lowered) by shallow groundwater and/or soil contraction. 
That said, as a conservative and responsive action, Duke Energy directed S&ME to 
perform liquefaction evaluation of theWS Lee Divider Dike. S&ME's June 10,2014 
Divider Dike Liquefaction Evaluation is provided as Attachment 3. In short, the Divider 
Dike exploration and engineering evaluation identified no liquefiable soils within the 
Divider Dike or its foundation. 

We hold to the opinion, based on liquefaction potential factors noted in prior 
correspondence, that the residual soils (both in-situ and as compacted embankment fill) 
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comprising the Primary, Secondary, and Divider Dike Dams do not exhibit liquefiable 
characteristics. We believe this is further substantiated by the provided Divider Dike 
evaluation. As such, we consider the liquefaction potential comment(s) satisfied. 

Duke Energy appreciates your receipt of this response submittal and your regulatory oversight 
of these subject facilities/structures. We trust this information is responsive to your needs at this 
time. If you have comments, questions, or desire additional information, please contact us. 

If you have any questions concerning these responses, please contact Sean DeNeale at (704) 
382-4761 or Sean.DeNeale@duke-energy.com. 

J Elnitsky 
enior Vice President 

Enclosures: 

1) ESP Associates' Revised Hydrologic Analysis 
2) 2a- Temporal Water Levels in L-4 (P-4) 

2b -Temporal Water Levels in L-9 (P-9) 
3) S&ME's Divider Dike Liquefaction Evaluation 

cc (via e-mail): 

Jason Allen 
Cari P. Boyce 
Erin B. Culbert 
Sean DeNeale 
Mitchell C. Griggs 
Alan Madewell 
Garry Miller 
Michael R. Olive 
Tim Russell 
Paige H. Sheehan 
Harry Sideris 
Terry Taylor 
James A. Wells 
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DONALD R. VANDER. V AART 

Water Resources 
ENVIRONMENTAL QUAliTY 

November 10,2016 

Mr. Harry K. Sideris, Senior Vice President - Environmental, Health & Safety 
Duke Energy 
526 South Church Street 
Mail Code EC3XP 
Charlotte, North Carolina 28202 

Subject: SPECIAL ORDER BY CONSENT 
SOC No. 816-005 
Duke Energy Caro1ioas, LLC- Riverbend Steam Station WWTP 
NPDES Pennit NC0004961 
Gaston County 

Dear Mr. Sideris: 

Secretary 

S. JAY ZIMMERMAN 

Dirwur 

Attached for your records is a copy of the signed Special Order by Consent approved by the Environmental 
Management Commission. 

The terms and conditions of the Order are in full effect, including those requiring submittal of written notice of 
compliance or non-compliance with any schedule date. 

Pursuant to North Carolina General Statute 143-215.3D, water quality fees have been revised to include an 
annual fee for acth~ties covered under a Special Order by Consent. Duke Energy Carolinas, LLC will be 
subject to a fee of $500.00 on a yearly basis while under the Order. The initial fee payment will be invoiced at a 
later date, with future fee invoicing done on an annual basis. 

If you have any questions concerning this matter, please contact the Division of Water Resources' Water 
Quality Regional Operations staff in the Mooresville Regioual Office at (704) 663-1699, or Bob Sledge at (919) 
807-6398. 

Sincerely, 

Attachment 

cc: Central Files 
NPDES Unit- SOC File 
Mooresville Regional Office - DWRJW ater Quality Regional Operations 

ec: Sara Janovitz- EPA Region 4 

State ofNorth Carolina I Environmental Quality I Water Resources 

1617 Mail Service Center I Raleigh, North Carolina 27699-1617 

919-707-9000 

>
P.. 
0 
0 
..J 
<( 

0 
ii: 
IL 
0 

-App. 646-



- Doc. Ex. 1995 -

,~\ 

NORTH CAROLINA 
ENVIRONMENTAL MANAGEMENT COMMISSION 

COUNTY OF GASTON 

IN THE MATTER OF 
NORTH CAROLINA 
NPDES PERMIT NC0004961 

) 
) 
) 
) 
) 
) 

SPECIAL ORDER BY CONSENT 
EMC SOC WQ S16-005 

HELD BY 
DUKE ENERGY CAROLINAS, LLC 

Pursuant to provisions ofNorth Carolina General Statute (G.S.) 143-215.2, this Special Order by 
Consent is entered into by Duke Energy Carolinas, LLC, hereinafter referred to as Duke Energy 
Carolinas, and the North Carolina Environmental Management Commission, an agency of the 
State ofNorth Carolina created by G.S. 143B-282, and hereinafter referred to as the 
Commission: 

I. Duke Energy Carolinas and the Commission hereby stipulate the following: 

a. Duke Energy Carolinas was issued North Carolina NPDES permit NC0004961 on 
February 12, 2016 (effective March 1, 2016) for operation of an existing 
wastewater treatment works at Riverbend Steam Station and for discharging 
treated wastewater to the Catawba River (Mountain Island Lake) and associated 
tnbutaries and wetlands, Class WS· IV waters of this State in the Catawba River 
Basin. · 

b. Duke Energy Carolinas is responsible for unauthorized discharges of wastewater 
from the area around Riverbend Steam Station's coal ash surface impoundments, 
as alleged in a Notice of Violation issued by the Department of Environmental 
Quality (Department) on March 4, 2016 (subsequently modified on March 24, 
2016). These unauthorized discharges are the result of Duke Energy Carolinas' 
operation of unlined coal ash surface impoundments and emanate from the 
unlined coal ash surface impoundments. The unauthorized discharges are all of a 
similar nature, composition, and character, but vary in location and volume. 
Collectively, the volume of these discharges is low compared to the volume of 
permitted wastewater discharges from the station. Seeps are typical in earthen 
dams. Seeps can be seasonal and/or transient in nature. However, seepage can still 
constitute an unauthorized discharge. 

c. Noncompliance with final effluent limits and unauthorized discharges constitute 
causing and contributing to pollution of the waters of this State named above, and 
Duke Energy Carolinas is within the jurisdiction of the Commission as set forth in 
G.S. Chapter 143, Article 21. 
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Duke Energy Carolinas is potentially unable to comply with effluent limits for pH 
and Total Hardness as established by NPDES permit NC0004961 (February 12, 
2016) for Outfalls 101 -112. 

ln 2014, Duke Energy Carolinas conducted a survey of the Riverbend Steam 
Station to identify potential unauthorized discharges resulting from seepage from 
the coal ash surface impoundments and submitted an application to include those 
discharges in an NPDES permit. Beginning in 2015, Duke Energy has 
implemented semi- annual surveys to identify any new discharges. Additional 
areas of wetness have been observed and documented during these surveys and 
reported to the Department pursuant to a Discharge Identification Plan. 

f. Duke Energy has begun closing the coal ash surface impoundments at the 
Riverbend Steam Station, to be completed by August 1, 2019, as required by 
order of the North Carolina Superior Court, 13-CVS-9352 (June 1, 2016, 
Mecklenburg Co.) and North Carolina Session Law 2014-122, Sections 3(b)-(c). 

g. Completion of the closure activities referenced in subparagraph (f) will eliminate 
the seeps from the ash basins at the Riverbend Steam Station. 

h. Since this Special Order is by consent, neither party shall file a petition for a 
contested case or for judicial review concerning its terms. 

Duke Energy Carolinas, desiring to comply with the tenus of the permit identified in 
paragraph I.a. and to resolve the matters of the unauthorized discharges in paragraph Lb. 
above, hereby agrees to do the following: 

a. Pay up-front penalties in the following amounts. 

I) As settlement of all alleged violations due to unauthorized discharges via 
seepage at Riverbend Steam Station prior to entering this Special Order by 
Consent identified on or before December 31, 2014, Duke Energy 
Carolinas agrees to an up-front penalty in the amount of$4,000 for each of 
the twelve seeps identified in Condition A.(l6.) ofNPDES permit 
NC0004961. A certified check in the amount of $48,000 must be made 
payable to the Department of Environmental Quality and sent to the 
Director of the Division of Water Resources (DWR) at 1617 Mail Service 
Center, Raleigh, North Carolina 27699-1617 by no later than fifteen (15) 
days following the date on which this Order is approved and executed by 
the Commission and received by Duke Energy Carolinas. Except as 
otherwise provided herein, payment of the up-front penalties does not 
absolve Duke Energy Carolinas of its responsibility for the occurrence or 
impacts of any unauthorized discharges in the area of the Riverbend Steam 
Station that may be discovered in the future, nor does payment preclude 
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DWR from taking enforcement action for additional violations of the 
State's environmental laws. 

2) As settlement of all alleged violations due to unauthorized discharges via 
seepage at Riverbend Steam station prior to entering· this Special Order by 
Consent identified between January 1, 2015 and the date of this Special 
Order by Consent, Duke Energy agrees to an up-front penalty in the 
amount of $250 for each seep, the lesser penalty reflecting Duke Energy's 
submission and implementation of the Plan for the Identification ofNew 
Discharges in accordance with the North Carolina Coal Ash Management 
Act. There will be no civil penalty assessed for this time period. 

Undertake the following activities in accordance with the indicated time schedule: 

1) Within 14 days of the effective date of this Special Order, Duke Energy 
Carolinas shall move to voluntarily dismiss its Petition for Contested Case 
Hearing challenging NPDES permit NC0004961 (February 12, 2016). 

2) Within 180 days of completion of all surface impoundment closure 
activities at Riverbend, the facility shall determine if a jurisdictional seep 
meets the state water quality standards established in 15A N.C.A.C. 2B 
.0200 and submit the results of this determination to DWR for evaluation. 

Duke Energy Carolinas shall address newly identified discharges as follows. 

1) The discharges shall be identified as outfalls with the next number in a 
sequence following Outfall 112. They shall be subject to the same effluent 
limitations and monitoring requirements for Outfalls 101-112 contained in 
NPDES permitNC0004961 (February 12, 2016), except that monitoring 
frequency shall not be reduced to quarterly until one year from the date of 
identification. If, during the term of this Special Order, Duke Energy 
Carolinas identifies seepage in a new location, Duke Energy Carolinas 
shall comply with the terms of the NPDES permit issued on February 12, 
2016 and this Special Order as to discharges from those areas, which shall 
be considered covered by the terms of this Special Order. 

2) If, during the term of this Special Order, Duke Energy Carolinas receives a 
jurisdictional determination from the U.S. Army Corps of Engineers 
identifying a previously uncharacterized discharge as a jurisdictional water 
of the United States, Duke Energy Carolinas will assess the jurisdictional 
water for compliance with water quality standards and implement one of 
the options set out in Condition A.(I6.) ofNPDES permit NC0004691 
(February 12, 2016); however, interim standards for pH and Total 
Hardness set forth below in paragraph 2.e. and Attachment A of this 
Special Order by Consent shall apply rather than the pH and Hardness 
limits contained in NPDES permit NC0004961 (February 12, 2016). 
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As long as Duke Energy Carolinas remains in compliance with the terms 
of this provision, NPDES permit NC0004961 (February 12, 2016), ·and the 
Coal Ash Management Act, DWR shall not assess civil penalties for 
newly identified discharges resulting from seepage unless the newly 
identified discharge is causing a violation of water quality standards in the 
receiving waters. 

Duke Energy Carolinas will submit quarterly progress reports summarizing the 
work and activities undertaken with respect to closure of coal ash surface 
impoundments at the Riverbend Steam Station. The reports are to be submitted as 
follows: one copy must be mailed to the Mooresville Regional Supervisor, 
Division of Water Resources/Regional Water Quality Operations Section, 601 
East Center Avenue, Suite 301, Mooresville, NC 28115, and one copy must be 
mailed to the Water Quality Permitting Program, Division of Water Resources, 
1617 Mail Service Center, Raleigh, NC 27699-1617. The quarterly reports are due 
in each respective office no later than the last day of January, April, July, and 
October for the duration of this Order. 

e. Duke Energy Carolinas will comply with all terms and conditions ofNPDES 
permit NC000496! (February 12, 2016). permit except I) Condition A.(l6.) as it 
applies to Outfall I 02 and 2) effluent limitations for Total Hardness and pH as 
they apply to Outfalls 101-112. 

Attachment A contains all current monitoring requirements and effluent limits 
associated with Outfal!s 101-112 as contained in NPDES permit NC000496! 
(February 12, 20 16). Duke Energy Carolinas may also be required to monitor for 
other parameters, as deemed necessary by the Director ofDWR, in futore permits 
or administrative letters. During the time.in which this Special Order by Consent 
is effective, Duke Energy Carolinas shall comply with the interim effluent limits 
for Total Hardness and pH as listed in the table below. 

Under this Special Order by Consent, ONLY the items listed below have been 
modified from the NPDES permit NC0004961 (February 12, 2016) in effect for 
Outfalls 101-112 and any subsequently added outfalls: 

Parameter Permit Limit Interim Limits (SOC) 
pH 6.0-9.0 standard units 4.0-9.0 standard units 

Total Hardness 
100.0 mg!L monthly average 200 mg!L monthly average 
100.0 mg/L dailv average 200 m!!IL dailv average 

f. No later than fourteen (14) calendar days after any date identified for 
accomplishment of any activity listed in paragraph 2.b. above, submit to the 
Director ofDWR written notice of compliance (including the date compliance 
was achieved along with supporting documentation if applicable) or 
noncompliance therewith. In the case of noncompliance, the notice shall include a 
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statement of the reason(s) for noncompliance, remedial action(s) taken, and a 
statement identifying the extent to which subsequent dates or times for 
accomplishment of listed activities may be affected. 

g. Duke Energy Carolinas will operate its coal ash surface impoundments to 
minimize any adverse impacts to the surface waters. 

h. Duke Energy Carolinas shall continue to implement improvements to its 
environmental management system to .strengthen its compliance programs. This 

· · improved enviro!Jlllental management system is based on International 
Organization for Standardization (ISO) 14000 standards as well as meets United 
States Environmental Protection Agency recommended systems. Duke Energy 
Carolinas shall submit semi-annual reports due July 31st and January 31st of each 
year covering the preceding first and second halves on the status of 
implementation of improvements to its environmental management system. 

i. Duke Energy Carolinas shall make available on its external website the NPDES 
permit, this Special Order by Consent and all reports required under this Special 
Order. 

j. Within 30 days following a request by the Department, Duke Energy shall 
provide all technical infonnation necessary for the Department to complete a 
Reasonable Potential Analysis calculation to predict the effects of the total seep 
flow on the Catawba River. 

Duke Energy Carolinas agrees that unless excused under paragraph 4, Duke Energy 
Carolinas will pay the Department, by check payable to the North Carolina Department 
of Environmental Quality, stipulated penalties according to the following schedule for· 
failure to perfonn activities described in section 2., or for failure to comply with interim 
effluent limitations established in paragraph 2e. 

Failure to meet a schedule date $1,000 per day 

Failure to comply with a modified effluent $1,000 for exceeding monthly average limit; 
limit $500 for exceedine dailv average limit 
Monitoring frequency violations for modified I $100 per omitted value per parameter. 
parameters; 

Failure to submit required reports or post $1,000 for the first violation; penalty 

required reports on website; 
doubles with each subsequent assessment for 
late reports. 

Failure to eliminate all unauthorized 
discharges associated with the Riverbend 
Steam Station's coal ash surface $50,000 
impoundments or achieve consistent 
compliance with final effluent limits 
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established by NPDES permit NC0004961 by 
the ex irati on date of this Order. 

4. Duke Energy Carolinas and the Commission agree that the stipulated penalties are not 
due if Duke Energy Carolinas satisfies DWR that noncompliance was caused solely by: 

a. 

b. 

An act of God; 

An act of war; 

.6 

c. An intentional act or omission of a third party, but"this defense shall not be 
available if the act or omission is that of an employee or agent of the defendant or 
if the act or omission occurs in connection with a contractual relationship with the 
permittee; 

d. An extraordinary event beyond the permittee's control. Contractor delays or 
failure to obtain funding will not be considered as events beyond the permittee's 
control; or 

e. Any combination of the above causes. 

f. Failure within thirty (30) days of receipt of written demand to pay the penalties, 
or challenge them by a contested case petition pursuant to G.S. ISOB-23, will be 
grounds for a collection action, which the Attorney General is hereby authorized 
to initiate. The only issue in such an action will be whether the thirty (30) days 
has elapsed. 

5. Noncompliance with the terms of this Special Order by Consent is subject to enforcement 
action in addition to the above stipulations, including injunctive relief pursuant to G .S. 
143-215.6.C. 

6. This Special Order by Consent and any terms or conditions contained herein, hereby 
supersede any and all previous Special Orders, Enforcement Compliance Schedule 
Letters, terms, conditions, and limits contained therein issued in connection with NPDES 
permit NC0004961. In the event of an NPDES permit modification or renewal, any 
effluent limit or monitoring requirements contained therein shall supersede those 
contained in Attachment A of this Special Order by Consent, except as modified and 
contained in paragraph 2.e. above. 

7. This Special Order by Consent may be amended provided the Department is satisfied that 
Duke Energy Carolinas has made good faith efforts to secure funding, complete all 
construction, and achieve compliance within the dates specified. 

8. Failure to meet the scheduled date identified in paragraph 2.a. will terminate this Special 
Order by Consent and require Duke Energy Carolinas to comply with the terms and 
conditions contained _in the permit identified in paragraph I.a. 
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In addition to any other applicable requirement, each report required to be submitted by 
Duke Energy under this Special Order by Consent shall be signed by a plant manager or a 
cozporate official responsible for environmental management and compliance, and shall 
include the following certification: 

I certify under penalty of law that this document and all 
attachments were prepared under my direction or supervision in 
accordance with a system designed to assure that qualified 
personnel properly gather and evaluate the information submitted. 
Based on my inquiry of the person or persons who manage the 
system, or those pers{)ns directly responsible for gathering the 
information, the information submitted is, to the best of my 
knowledge and belief, true, accurate, and complete. I am aware 
that there are significant penalties for submitting false information, 
including the possibility of fine and imprisonment for knowing 
violations. 

I 0. This Special Order by Consent shall become effective in accordance with state law, and 
once effective, Duke Energy Carolinas shall comply with all schedule dates, terms, and 
conditions herein. 

This Special Order by Consent shall expire on September 1, 2020. 

For Duke Energy Carolinas, LLC: 

9/9/2016 

Harry Sideris Date 
Senior Vice President, Environmental, Health & Safety 

For the North Carolina Environmental Management Commission: 

Date' 
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ATTACHMENT A 
EMC SOC WQ S16-005 

Duke Energy Carolinas, LLC - Riverbend Steam Station 

EFFLUEI\'T LIMITATIONS AND MONITORING REQUIREMENTS -11\'TERIM 

During the period beginning on the effective date of this Special Order by Consent and lasting until 
expiration, the Permittee is authorized to discharge from outfalls 101 -112 (Seep Discharges). Such 
discharges shall be limited and monitored1 by the Permittee as specified below. Note that conditions 
for only those parameters indicated in Bold have been modified from the terms ofNPDES permit 
NC0004961. 

EfFLUENT. 
. 

·LIMITS MONITORING REQUIREMENTS CHARACTERISTICS . .. . .. 
·. Monthly · r ;:·oaily· --- Measurement 

Average 'Maximuin . c Frequenc¥2 sample Type· ·.Sample Location.· 
. . . 

Flow,MGD Monthly/Quarterly Estimate Effluent 
pH3 Monthly/Quarterly Grab Effluent 

Fluoride 1.8 maiL 1.8 moll Monthly/Quarterly Grab Effluent 
Total Mercury', naiL Monthly/Quarterly Grab Effluent 

Total Barium 1.0mWL 1.0 mall Monthly/Quarterly Grab Effluent 
Total Iron, moll Monthly/Quarterly Grab Effluent 

Total Manganese, ~g/L Monthly/Quarterly Grab Effluent 
Total Zinc, ~9/L Monthly/Quarterly Grab Effluent 

Total Arsenic 10.0 IJOIL 50.0 IJQ/L Monthly/Quarterly Grab Effluent 
Total Cadmium 2.0 IJWL 15.0 wall Monthly/Quarterly Grab Effluent 
Total Chromium 50.0 J.Jg/L 1,022.0 IJQ/L Monthly/Quarterly Grab Effluent 

Total Copper, iJoll Monthly/Quarterly Grab Effluent 
Total Lead, IJOIL 25.0~-Jg/L 33.81-Jg/L Monthly/Quarterly Grab Effluent 

Total Nickel 25.0 ~oiL 25.0 IJQ/L Monthly/Quarterly Grab Effluent 
Total Selenium 5.0 IJW!. 56.0 IJoiL Monthly/Quarterly Grab Effluent 
Nitrate as N 10.0mg/L 10.0 TJIQIL Monthly/Quarterly Grab Effluent 

Sulfates 250.0 moiL 250.0mWL Monthly/Quarterly Grab Effluent 
Chlorides 250.0 moll 250.0 moll Monthly/Quarterty Grab .Effluent 

TDS 500.0 moll 500.0 mQ}L Monthly/Quarterly Grab Effluent 
Total Hardness, mg/L 200.0 mg/L 200.0 mg/L Monthly/Quarterly Grab Effluent 

TSS 30.0 moll 100.0 m()/L Monthly/Quarterly Grab Effluent 
Oil and Grease 15.0 mgll 20.0 moll Monthly/Quarterly Grab Effluent 

Temperature, oc Monthly/Quarterly Grab Effluent 
Specific Conductance, iJmho/cm Monthly/Quarterly Grab Effluent 

Notes: 
1. No later than 270 days from the effective date of this permit, begin submitting discharge monitoring reports 

electronically using NC DWR's eDMR application system. See NPDES permit NC0004961 Condition A. 
(18.). 

2. The facility shall conduct monthly sampling from the effective date ofNPDES permit NC0004961. After 
one year from the effective date of the NPDES permit the monitoring will be reduced to quarterly 

3. The pH shall not be less than 4.0 standard units nor greater than 9.0 standard units. 
4. The facility shall use EPA method 1631E. 

If the facility is unable to obtaio a seep sample due to the dry or low flow conditions preventing the facility from 
obtaining a representative sample, the "no flow" should be reported on the DMR. This requirement is 
established in the Section D of the Standard Conditions ofNPDES permit NC0004961 and 40 CFR 122.41 G). 

There shall be no discharge of floating solids or visible foam in other than trace amounts. 
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DUKE
ENERGY

September 28, 2017

lvlr Jeffrey Poupart
North Carolina Division of Water Resources

1617 Mail Service Center

Raleigh, NC 27699- 1617

Re: Application for Special Order by Consent
Duke Energy Carolinas, LLC and
Duke Energy Progress, LLC

Dear Mr Poupart, 

Paul Draovdch, P E

Senior Vice President

Environmental, Health & Safety
526 S Church Street

Marl Code EC3XP

Charlotte, NC 28202

704) 382-4303

Duke Energy Carolmas, LLC and Duke Energy Progress, LLC are submitting herewith

application for Special Order by Consent related to ash basm seepage for the Marshall Steam
Station, Rogers Energy Complex, Allen Steam Station, Asheville Steam Station, Buck Steam
Station, Roxboro Steam Station, Mayo Station, HF Lee Energy Complex, Weatherspoon
Station, Cape Fear Station and Belews Creek Steam Station. A completed application ( in

triplicate) and check in the amount of $40000 for the nonrefundable application fee are

enclosed. 

Should you have any questions regarding this letter or require additional information, please
contact Mr Shannon Langley at ( 919) 5462439 or at shannon langley@duke- energy.com

I certify, under penalty of law, that this document and all attachments were prepared under my direction
or supervision in accordance with a system designed to assure that qualified personnelproperly gather and

evaluate the information submitted Based on my inquiry of the person or persons who manage the system, 

or those persons directly responsible for gathering the information, the information submitted is, to the best
of my knowledge and belief, it tie, accurate, and complete I am aware that there are significant penalties

for submitting false information, including the possibility of fines and imprisonment for knowing
violations " 

ince ly, 

Pau Draovitch, P.E. 

SVP - Environmental, Health & Safety

Enclosures

Duke Energy cc. Richard Baker, Jim Wells, Matt Hanchey, Shannon Langley

Docket No. E-7 Sub 1146     
Public Staff
Junis Exhibit 19
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STATE OF NORTH CAROLINA 
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES 

DIVISION OF WATER RESOURCES 

APPLICATION FOR A SPECIAL ORDER BY CONSENT (SOC) 

I. PERMIT RELATED INFORMATION: 

1. Applicant (corporatiOn, individual, or other): Duke Energy Carolinas, LLC and Duke 
Energy Progress, LLC 

2. Print or Type Owner's or Signing Official's Name and Tttle. 

Paul Draovitch. Senior Vice President, Environment Health & Safety 

3. Facility Name (as shown on Permit): See attached list of facilities 

4. Owner Phone: (980) 373-4370 (or)-----------

5. Owner Email: pauJ.d,raovitch@ duke-energy .com 

4. Application Date: -~S;!.!e~p:.::te::::m~b:::..e::::r'-'1:.:5::.:.,.::2~0.:..17.:.-______________ _ 

5. NPDES Permit No. (if applicable): See attached list of facilities 

6. Name of the specific wastewater treatment facility (if different from 1.3. above): 

See attached list of facilities 

II. PRE-APPLICATION MEETING: 

Prior to submittmg this completed application form, applicants must meet with the appropnate 
regional office staff to discuss whether or not an SOC is appropriate for this situation. Please 
note the date this meeting occurred and who represented the permittee: 
Representative: various Duke staff including Paul Draovitch Date: September 7, 2017 

III. ADDITIONAL FLOW OR FLOW REALLOCATION: 

In accordance with NCGS 143-215.67(b), only facilities owned by a unit of government may 
request additional flow. 

Additional flow may be allowed under an SOC only in specific circumstances. These 
circumstances may include eliminating discharges that are not compliant with an NPDES or 
Non-discharge permit. These circumstances do not mclude failure to perform proper 
maintenance of treatment systems, collection systems or disposal systems. When requesting 
additional flow, the facility must include its justification and supporting documentation. 

~ 
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If the requested additmnal flow IS non-domestic, the facility must be able to demonstrate the 
abihty to effectively treat the waste and dispose of residuals. The applicant must provide a 
detailed analysis of the constituents m the proposed non-domestic wastewater. 

The total domestic additional flow requested: _...:.N.:.:..IA:..::_ ___ gallons per day. 

The total non-domestic additional flow requested: _..::.N.::..I::..::A..__ ___ gallons per day. 

The total additional flow (sum of the above): --=N...:.:I..:.:A:..-. ___ gallons per day. 

Please attach a detailed description or project listing of the proposed allocation for additiOnal 
flow, with an explanation of how flow quantities were estimated. Further, any additional flow 
requested must be justified by a complete analysis, by the permittee, that additional flow will not 
adversely impact wastewater collection/treatment facilities or surface waters. 

IV. NECESSITY NARRATIVE: 
Please attach a narrative providing a detruled explanatiOn of the circumstances regardmg the 
necessity of the proposed SOC. Include the following issues· 

• Existing and/or unavoidable future violations(s) of permit conditions or llmits(s), 
• The existing treatment process and any process modifications that have been made to 

date to ensure optimum performance of existing facilities, 
• Collection system rehabilitatmn work completed or scheduled (including dates), 
• Coordination with industrial users regardmg their discharges or pretreatment facilities. 

Identify any non-compliant significant industrial users and measure(s) proposed or 
already taken to bring the pretreatment facilities back mto compliance If any industrial 
facilities are currently under consent agreements, please attach these agreements, 

• Date and outcome oflast Industrial Waste Survey, 
• Whether or not the facility is acting as a regional facility receivmg wastewater from other 

murucipahties having independent pretreatment programs. 

V. CERTIFICATION: 
The applicant must subm1t a report prepared by an independent professional with expertise in 
wastewater treatment This report must address the following: 

• An evaluation of existing treatment units, operatiOnal procedures and recommendations 
as to how the efficiencies of these facilities can be maximized. The person in charge of 
such evaluatiOn must sign this document. 

• A certification that these facilities could not be operated in a manner that would achieve 
compliance with final pefffilt llffiits. The person making such determination must sign 
this certification. 

• The effluent hmits that the facility could be expected to meet 1f operated at their 
maximum efficiency during the term of the requested SOC (be sure to consider interim 
construction phases). 

• Any other actions taken to correct problems prior to requesting the SOC. 

2 
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VI. PREDICTED COMPLIANCE SCHEDULE: 
The applicant must submit a detailed listmg of activities along with time frames that are 
necessary to bring the facihty into compliance. This schedule should include rrulestone dates for 
beginning construction, endmg constructwn, and achievmg final compliance at a minimum. In 
determining the milestone dates, the following should be considered: 

• Time for submitting plans, specifications and appropriate engineering reports to DWR for 
review and approval. 

• Occurrence of major constmction activities that are likely to affect facility performance 
(units out of service, diversion of flows, etc ) to include a plan of action to minimize 
impacts to surface waters. 

• Infiltration/Inflow work, if necessary. 
• Industrial users achieving compliance with their pretreatment permits if applicable. 
• Toxicity ReductiOn Evaluations (TRE), if necessary. 

VII. FUNDING SOURCES IDENTIFICATION: 
The applicant must list the sources of funds utilized to complete the work needed to bring the 
facility into compliance. Possible fundmg sources include but are not limited to loan 
commitments, bonds, letters of credit, block grants and cash reserves. The apphcant must show 
that the funds are available, or can be secured in time to meet the schedule outlined as part of this 
application. 

If fundmg is not available at the beginning of the SOC process, the perrmttee must submit a copy 
of all funding applications to ensure that all efforts are being made to secure such funds. 

Note: A copy of the application should be sufficient to demonstrate timeliness unless regwnal 
office has reason to request all information associated with securing funding. 

THE DIVISION OF WATER RESOURCES WILL NOT ACCEPT THIS APPLICATION 
PACKAGE UNLESS ALL OF THE APPLICABLE ITEMS ARE INCLUDED WITH THE 
SUBMITTAL. 

Required Items. 
a. One origmal and two copies of the completed and appropnately executed application 

form, along with all requrred attachments. 

• If the SOC is for a C1ty I Town, the person signing the SOC must be a ranking 
elected official or other duly authonzed employee. 

• If the SOC IS for a Corporation I Company I Industry I Other, the person signing 
the SOC must be a principal executive officer of at least the level of vice
president, or his duly authonzed representative. 

• If the SOC IS for a School District, the person signing the SOC must be the 
Superintendent of Schools or other duly authorized employee. 
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Note: Reference to signatory requirements in SOCs may be found in the North 
Carohna Administrative Code [Tl5A NCAC 2H .1206(a)(3)]. 

b The non-refundable Special Order by Consent (SOC) processing fee of $400.00. A 
check must be made payable to The Department of Environment and Natural 
Resources. 

c. An evaluation report prepared by an independent consultant with expertise in 
wastewater. (in tnplicate) 

APPLICANT'S CERTIFICATION: 
(NO MODIFICATION TO THIS CERTIFICATION IS ACCEPTABLE) 

I, Paul Draovitch , attest this applicatiOn for a Special Order by Consent (SOC) has been 
reviewed by me and is accurate and complete to the best of my knowledge. I understand if all 
required parts of this application are not completed and if all requrred supporting information and 
attachments are not included, this application package may be returned as incomplete. (Please 
be advised that the return of this application does not prevent DWR from collecting all 
outstanding penalties upon request). Furthermore, I attest by my signature that I fully 
understand that an upfront penalty, which may satisfy as a full settlement of outstanding 
violations, may be imposed. {Note: Reference to upfront penalties in Special Orders by 
C\2t may be found m the North Carolina Adrmrustrattve Code [T15A NCAC 2H 
. 206(cJ )] } 

r .Q_ Date 4 (~'8/ () 
Signature of Stgning Official 

Paul Draovitch, Senior Vice President, Duke Energy Carolinas, LLC & Duke Energy Progress, 
LLC 
Printed N arne of Sigrung Official 

THE COMPLETED APPLICATION PACKAGE, INCLUDING THE ORIGINAL AND TWO 
COPIES OF ALL SUPPORTING INFORMATION AND MATERIALS, SHOULD BE SENT 
TO THE FOLLOWING ADDRESS: 

NORTH CAROLINA DIVISION OF WATER RESOURCES 
POINT SOURCE BRANCH 
1617 MAIL SERVICE CENTER 
RALEIGH, NORTH CAROLINA 27699-1617 

IF THIS APPLICATION IS FOR A NON-DISCHARGE SYSTEM, THEN SEND TO: 

NORTH CAROLINA DIVISION OF WATER QUALITY 
AQUIFER PROTECTION SECTION 
1636 MAIL SERVICE CENTER 
RALEIGH, NORTH CAROLINA 27699-1636 
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Duke Energy Carolinas, LLC and Duke 
Energy Progress, LLC 

Application for Special Order by Consent 

Supplemental information 

September 2017 

5 
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Table of Contents 

1. Lists of facilities requested to be covered 

2. Application Section IV. Necessity narrative 

3. Application Section V. Certification 

4. Application Section VI. Predicted Compliance Schedule 

5. Application Section Vll. Funding Sources Identification 

6. Non-refundable application fee of $400.00 
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Lists of Facilities for which coverage is requested 

Allen Steam Station NC0004979 Gaston 
Asheville Steam Station NC0000396 Buncombe 
Belews Creek Steam Station NC0024406 Stokes 
Buck Steam Station NC0004774 Rowan 

NC0003433 Chatham 
NC0003417 
NC0004987 Catawba 

o Station NC0038377 Person 
Rogers Energy Complex NC0005088 Rutherford/ 

Cleveland 
Roxboro Steam Station NC0003425 Person 
We oon Station NC0005363 Robeson 
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