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1                  P R O C E E D I N G S

2                COMMISSIONER CLODFELTER:  Mr. Neal, I

3     believe the panel is with you at this point.

4                MR. ROBINSON:  Commissioner Clodfelter,

5     this is Camal Robinson.  Maybe to give

6     Commissioner Brown-Bland a little bit of time, I

7     have a procedural matter to just go over with you,

8     at least an update.  Is now a good time to do so?

9                COMMISSIONER CLODFELTER:  Certainly.

10                MR. ROBINSON:  Thank you.  So,

11     Commissioner Clodfelter, just wanted to alert you

12     and the Commission that representatives from the

13     Company, CIGFUR, NC Justice Center, Public Staff,

14     NCSEA, Sierra Club, and the Attorney General's

15     Office all conferred during the lunch break

16     regarding the procedure for stipulated live

17     testimony and cross examination exhibits.  Pleased

18     to say there will be no rebellion.  We have no

19     issues with the Commission's proposed process for

20     admitting into evidence the stipulated live

21     testimony and marking/entering into evidence the

22     cross examination exhibits, including the naming

23     convention that you identified and Kiran discussed.

24                In addition, just to clarify, we agreed
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1     that the sponsoring attorney will be responsible

2     for moving the stipulated live testimony reference

3     as well as the cross examination exhibits into the

4     record for efficiency purposes.  Additionally, at

5     the end of the day, the Company will take the

6     responsibility with consultation from the parties

7     of filing the stipulated live testimony transcript

8     references and admitted exhibits.

9                I will also note, as it pertains to the

10     coal ash witnesses, given the number of exhibits in

11     the DEC case, as you can imagine, there may be some

12     additional just procedural steps that will take

13     place just to ensure efficiency for the benefit of

14     the court reporter.  But I will leave that to

15     Mr. Brandon Marzo to address at the appropriate

16     time.

17                COMMISSIONER CLODFELTER:  Very good.

18     Mr. Robinson, thank you for that.  And let me add a

19     couple of things.  Now we have

20     Commissioner Brown-Bland with us.  I appreciate

21     that help with clarification.  As you can imagine,

22     this came upon us -- we appreciate it, we invited

23     it, but it came upon us rather suddenly on the eve,

24     and so we were having trouble keeping up with you
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1     guys.

2                I want to apologize to the group.  I had

3     not paid sufficiently close attention to the first

4     filed stipulations in which the numbering

5     convention was proposed in the stipulations with

6     regard to Mr. De may and Mr. Hatcher.  I was

7     perhaps a little bit too on focused on what I'll

8     call the omnibus stipulation filed yesterday, which

9     did not address that issue.  And so to the extent

10     my paying attention to one rather than the other

11     create confusion for that, I'll apologize.

12                That said, Mr. Robinson, I would make

13     this request, if it's possible, and if it's not

14     possible, I will respect that.  In the stipulation

15     for Mr. De May and Mr. Hatcher, that De May/Hatcher

16     panel, the stipulation did have a little chart that

17     showed which of the particular exhibits from the

18     their DEC testimony were being proposed to be moved

19     into evidence in this proceeding.  And I -- again,

20     that's not present in what I call the omnibus

21     stipulation, and I would find that, as the

22     presiding chair, useful if it is possible, because

23     it will then help me know where we are in the

24     numbering sequence when a new exhibit is
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1     introduced.

2                And again, I think that was the problem

3     I was having tracking -- tracking you guys this

4     morning is you knew where you were, but I was

5     struggling to keep up with you.  If it's possible

6     to create such a chart, that would be useful, and I

7     know that will take some time.  I see Joann nodding

8     that it would be useful to her too.  And so I know

9     that will take some time.  I don't expect we'll get

10     that this afternoon, quite obviously, but if that

11     can be addressed at some point as we go forward,

12     there were quite a lot of witnesses in that omnibus

13     stipulation, so it will still be useful whenever we

14     get it.

15                MR. ROBINSON:  Yes, Mr. Clodfelter, I do

16     think that is possible.  In fact, some of the

17     parties were conferring on that very issue and

18     seeing if we could develop a working document.  So

19     we're happy to share that with the Commission as

20     well.

21                COMMISSIONER CLODFELTER:  That would be

22     wonderful.  And again, I looked at it in the

23     initial stipulation, and it would have been helpful

24     if I'd paid closer to that stipulation, but I thank
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1     you for that.

2                All right.  Anything else?

3                (No response.)

4                COMMISSIONER CLODFELTER:  Okay.

5     Mr. Neal, you had some additional time to formulate

6     your questions.

7                MR. NEAL:  Thank you,

8     Commissioner Clodfelter.  I'll just -- one small

9     additional note to what Mr. Robinson just said.  In

10     an effort to be abundantly clear, when it comes

11     time for me to mark a cross examination exhibit,

12     I'm going to mark it as the appropriate Exhibit

13     Number 2, even though the Exhibit 1 from the DEC

14     case is not coming in with this stipulation, but it

15     was referenced in the testimony.  So to try to keep

16     things as clear as possible, I'm just going to go

17     ahead and flag that's why I'm going to refer to it

18     as Number 2.

19                COMMISSIONER CLODFELTER:  I think that's

20     the proper way to do it.  I think that's the proper

21     way to do it.  That way that way the transcript is

22     clear consistently throughout.

23                MR. NEAL:  That's great.

24                COMMISSIONER CLODFELTER:  Okay.  Go
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1     ahead.

2 Whereupon,

3     MICHAEL J. PIRRO, LON HUBER, AND JANICE HAGER,

4      having first been duly affirmed, were examined

5                and testified as follows:

6 CROSS EXAMINATION BY MR. NEAL:

7     Q.    So, Mr. Pirro, given the stipulations, my

8 questions are for you today.  Good afternoon.

9     A.    (Michael J. Pirro)  Good afternoon.

10     Q.    So as you recall, we had some conversation in

11 the DEC hearing about the cost of service study that's

12 sponsored by Ms. -- witness Hager, and you agreed, as I

13 recall, that the results of that cost of service study

14 is really what informs your work in rate design,

15 correct?

16     A.    That is correct.

17     Q.    And one of the steps in that is the -- in the

18 Company's cost of service study is to categorize costs

19 as customer-related, demand-related or energy-related

20 correct?

21     A.    That is correct.

22     Q.    So recognizing that the Company did not

23 propose an increase in the residential basic customer

24 charge in this case, you, nevertheless, testified that
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1 the unit cost study would justify an increase to the

2 basic customer charge, correct?

3     A.    Correct.

4     Q.    And again, when you testified, this time on

5 page 11, lines 22 through 23, that, quote, the unit

6 cost study, ellipses, indicates it is appropriate to

7 raise the monthly basic customer charge to better

8 reflect all customer-related costs, you're relying on

9 the use of the minimum system method in the Company's

10 cost of service study, correct?

11     A.    Yes, that is correct.

12     Q.    And turning your attention to Pirro Exhibit 7

13 from this case -- do you have that document handy?

14 Where it reads, kind of in the middle column,

15 "theoretical customer charge" --

16                COMMISSIONER CLODFELTER:  Just a second,

17     Mr. Neal, Mr. Pirro's getting the exhibit.

18                MR. NEAL:  Okay.

19                THE WITNESS:  Thank you,

20     Commissioner Clodfelter.  I have it here.

21     Q.    So you see, again, towards the middle where

22 it says "theoretical customer charge," correct?  As a

23 label to one of the columns.

24     A.    Yes, that is correct, I see it.
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1     Q.    And on number one there for residential it

2 lists $31.75 as the theoretical customer charge,

3 correct?

4     A.    That is correct.

5     Q.    And that is -- again, that figure is based on

6 the use of the minimum system method in the cost of

7 service study right, right?

8     A.    Correct.

9     Q.    Okay.  And you would agree that --

10                MR. NEAL:  Actually, we're just going to

11     go ahead, Commissioner Clodfelter, and I'd like to

12     mark an exhibit.  This is Justice Center, et al.

13     Cross Exhibit 1.  And it is a Company response to

14     Public Staff Data Request Number 60-15 and an

15     embedded spreadsheet from that same response.  I

16     would ask that it be marked Justice Center, et al.

17     Pirro/Hager Cross Exhibit Number 2.

18                MS. EDMONDSON:  I had Number 2, I

19     believe.

20                COMMISSIONER CLODFELTER:  Number 2,

21     correct?

22                MS. EDMONDSON:  Right.  The CIGFUR

23     settlement.  So is this Number 3.

24                MR. NEAL:  I'm sorry, this would be
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1     Justice Center, et al. Pirro/Hager Cross Exhibit

2     Number 2.

3                COMMISSIONER CLODFELTER:  Ms. Edmondson,

4     your exhibit was marked as Public Staff Cross

5     Examination Exhibit Number 2, okay?

6                All right, Mr. Neal, it will be so

7     marked.

8                (Justice Center, et al. Pirro/Hager

9                Cross Exhibit Number 2 was marked for

10                identification.)

11     Q.    Mr. Pirro, do you have -- do you have Justice

12 Center, et al. Pirro/Hager Cross Exhibit 2?

13     A.    I do.  I have that in front of me.

14     Q.    Okay.  And, Mr. Pirro, do you see on the

15 second page of this exhibit, the Public Staff

16 requested, among other things, that the Company run its

17 cost of service study with the basic customer method?

18     A.    Yes, that is correct.

19     Q.    And turning to the next page of Justice

20 Center, et al. Pirro/Hager Cross Exhibit Number 2, do

21 you see at the top of the spreadsheet where it's

22 labeled, among other things, "Summer 1 CP Demand

23 Allocation Without Minimum System"?

24     A.    I do.
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1     Q.    Okay.  And so you agree that this represents

2 the results of the Company's unit cost study from the

3 cost of service without minimum system?

4     A.    That is correct.

5     Q.    And so if we go to the next page, the very

6 bottom of the NC residential column -- so we're on

7 page 2 of 2 of the spreadsheet.

8           If you come down to, again, the residential

9 column where it says "customer dollars per month," it

10 reflects $10.23; is that correct?

11     A.    That is correct.

12     Q.    And so you would agree that without the

13 minimum system, the cost of service study, instead

14 using the basic customer method, the $10.23 amount is

15 about $3.75 less than the current residential basic

16 customer charge of $14 per month?

17     A.    Yes.  Using the basic customer method as a

18 comparison, it is showing $10.23.  The $14 was an

19 agreed-upon amount out of the last case using the

20 minimum system.

21     Q.    Okay.  Thank you.

22                MR. NEAL:  Commissioner Clodfelter, I

23     have no other questions.

24                COMMISSIONER CLODFELTER:  Thank you,



DEP-Specific Rate Hearing - Vol 12 Session Date: 9/29/2020

Noteworthy Reporting Services, LLC www.noteworthyreporting.com
(919) 556-3961

Page 24

1     Mr. Neal.

2                Mr. Smith or Mr. Ledford, don't know

3     which one of you is going, but I have you next on

4     the list.

5                MR. SMITH:  So, Chair Clodfelter, no

6     questions from NCSEA for this panel.

7                COMMISSIONER CLODFELTER:  All right.

8     Let me ask if there are any other parties who

9     desire cross examination of this panel?

10                (No response.)

11                COMMISSIONER CLODFELTER:  If not,

12     Ms. Jagannathan, we are back with you on redirect.

13                MS. JAGANNATHAN:  Thank you, I don't

14     have any redirect.

15                COMMISSIONER CLODFELTER:  No redirect,

16     we'll move to questions from the Commission

17     beginning with Commissioner Brown-Bland.

18                COMMISSIONER BROWN-BLAND:  No questions.

19                COMMISSIONER CLODFELTER:  All right.

20     Commissioner Gray?

21                COMMISSIONER GRAY:  I have no questions.

22                COMMISSIONER CLODFELTER:  Chair

23     Mitchell, any questions?

24                CHAIR MITCHELL:  No questions.
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1 COMMISSIONER CLODFELTER:  Commissioner

2     Duffley?

3 COMMISSIONER DUFFLEY:  No questions.

4 COMMISSIONER CLODFELTER:  Commissioner

5     Hughes?

6 COMMISSIONER HUGHES:  No additional

7     questions.

8 COMMISSIONER CLODFELTER:  Okay.

9     Commissioner McKissick?

10 COMMISSIONER McKISSICK:  No questions.

11 COMMISSIONER CLODFELTER:  All right,

12     then.  I have no additional questions, so we're

13     ready for motions.

14 Do any parties have motions to make at

15     this point?  Mr. Neal?

16 MS. EDMONDSON:  I move my Cross Exhibit

17     Hager/Pirro/Huber Public Staff Cross Examination

18     Exhibit 1 [sic].

19 COMMISSIONER CLODFELTER:  All right.  If

20     there's no objection, it will be so ordered.

21 MS. EDMONDSON:  Thank you.

22 (Hager/Pirro/Huber Public Staff Cross

23 Examination Exhibit 2 was admitted into

24 evidence.)



DEP-Specific Rate Hearing - Vol 12 Session Date: 9/29/2020

Noteworthy Reporting Services, LLC www.noteworthyreporting.com
(919) 556-3961

Page 26

1                COMMISSIONER CLODFELTER:  Mr. Neal?

2                MR. NEAL:  Thank you,

3     Commissioner Clodfelter.  Yes, at this time, the

4     Justice Center, et al. would move into the record

5     Justice Center, et al. Pirro/Hager Cross Exhibit

6     Number 2.

7                COMMISSIONER CLODFELTER:  Without

8     objection, motion is allowed.

9                (Justice Center, et al. Pirro/Hager

10                Cross Exhibit Number 2 was admitted into

11                evidence.)

12                COMMISSIONER CLODFELTER:  Any other

13     motions with respect to exhibits?

14                MS. JAGANNATHAN:  Molly Jagannathan on

15     behalf of Duke.  Commissioner Clodfelter, I would

16     just move that Pirro's prefiled exhibits be

17     admitted into evidence as premarked.

18                COMMISSIONER CLODFELTER:  Without

19     objection, so ordered.

20                (Pirro Exhibit 1, Pirro Revised Exhibit

21                2, Pirro Exhibit 3, Pirro Corrected

22                Exhibit 4, Pirro Exhibits 5 through 8,

23                Pirro Supplemental Exhibits 2 and 4, and

24                Pirro Second Settlement Exhibits 4 and 8
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1                were admitted into evidence.)

2                MS. JAGANNATHAN:  And then I would

3     finally move that witnesses Hager, Pirro, and Huber

4     be excused.

5                COMMISSIONER CLODFELTER:  Does any party

6     have objection to excusing this panel?

7                (No response.)

8                COMMISSIONER CLODFELTER:  If not, thank

9     you, Ms. Hager, Mr. Pirro, Ms. Huber -- Mr. Huber,

10     you are excused.

11                THE WITNESS:  (Michael J. Pirro)  Thank

12     you, Commissioner.

13                COMMISSIONER CLODFELTER:  And,

14     Mr. Marzo, according to my tracking sheet, we have

15     Ms. Bednarcik up next; is that correct?

16                MR. MARZO:  Yes, sir,

17     Commissioner Clodfelter.

18                COMMISSIONER CLODFELTER:  All right.

19     Ms. Bednarcik, there you are.

20 Whereupon,

21                  JESSICA L. BEDNARCIK,

22      having first been duly affirmed, was examined

23                and testified as follows:

24                COMMISSIONER CLODFELTER:  All right.
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1     Mr. Marzo, you may proceed.

2                MR. MARZO:  Thank you,

3     Commissioner Clodfelter.

4 DIRECT EXAMINATION BY MR. MARZO:

5     Q.    Ms. Bednarcik, would you please state your

6 name and business address for the record?

7     A.    My name is Jessica L. Bednarcik, and my

8 business address is 400 South Tryon Street, Charlotte,

9 North Carolina.

10     Q.    And by whom are you employed and in what

11 capacity?

12     A.    I am employed by Duke Energy Business

13 Services, and I am the vice president of the coal

14 combustion products, operations, maintenance, and

15 governance organization.

16     Q.    Now, Ms. Bednarcik, did you cause to be

17 prefiled in this docket direct testimony consisting of

18 29 pages?

19     A.    Yes.

20     Q.    Do you have any changes or corrections you

21 need to make to your prefiled direct testimony?

22     A.    No.

23     Q.    And if I asked you the same questions today,

24 would your answers be the same?
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1     A.    Yes.

2     Q.    Now, did you also cause to be prefiled,

3 Bednarcik Direct Exhibit 1 through 19 to your direct

4 testimony?

5     A.    Yes.

6     Q.    Do you have any changes or corrections to

7 your prefiled direct exhibits?

8     A.    No.

9     Q.    Now, Ms. Bednarcik, did you prepare a summary

10 of your testimony in this case?

11     A.    Yes, I did.

12     Q.    Okay.

13                MR. MARZO:  Commissioner Clodfelter, at

14     this time, I would move that Ms. Bednarcik's

15     prefiled direct testimony be entered into the

16     record as if given orally from the stand, and

17     Ms. Bednarcik's Direct Exhibits 1 through 19 for

18     her direct testimony be marked for identification.

19     Commissioner Clodfelter, I can't hear you.

20                COMMISSIONER CLODFELTER:  I used the

21     wrong device again.  Hearing no objection, the

22     motion is granted.

23                MR. MARZO:  Thank you,

24     Commissioner Clodfelter.
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1                (Bednarcik Direct Exhibits 1 through 19

2                were identified as they were marked when

3                prefiled.)

4                (Whereupon, the prefiled direct

5                testimony of Jessica L. Bednarcik was

6                copied into the record as if given

7                orally from the stand.)

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22
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I. INTRODUCTION 1 

Q. PLEASE STATE YOUR NAME, BUSINESS ADDRESS, AND 2 

CURRENT POSITION. 3 

A. My name is Jessica L. Bednarcik. My business address is 400 South Tryon 4 

Street, Charlotte, North Carolina, 28202.  I am employed by Duke Energy 5 

Business Services, LLC, as Vice President, Coal Combustion Products (“CCP”) 6 

Operations, Maintenance and Governance.  In this docket, I am testifying on 7 

behalf of Duke Energy Progress, LLC (“DE Progress” or the “Company”).  As 8 

more fully discussed below, my responsibilities include providing governance 9 

and operations leadership to Duke Energy Corporation’s (“Duke Energy”) 10 

regulated operating companies, including DE Progress.   11 

Q. PLEASE DESCRIBE YOUR EDUCATIONAL BACKGROUND AND 12 

PROFESSIONAL EXPERIENCE. 13 

A. I received my Bachelor of Science degree in Chemical Engineering from 14 

Clemson University in South Carolina in 2001.  I am a registered Professional 15 

Engineer in North Carolina and South Carolina, and am a Certified Project 16 

Management Professional through the Project Management Institute.  17 

From 2001 through 2002, I was an Associate Engineer for Duke/Fluor 18 

Daniel (Charlotte, NC).  In that role, I designed processes for new combined 19 

cycle power generation plants, with a focus on water treatment.  From 2003-20 

2004, as an Associate Engineer for Southerland Associates (Charlotte, NC), I 21 

worked on numerous design engineering projects.  From 2004 through 2005, as 22 
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an Associate Engineer for WPC, Inc. (Charlotte, NC), my responsibilities 1 

included environmental compliance and design.   2 

In 2005, I joined the Environmental Engineering group at Duke Energy, 3 

which became the Waste and Remediation Management Group after the Duke 4 

Energy merger with Cinergy Corporation in 2006.  In 2013, after the merger 5 

with Progress Energy, I became Manager of the Remediation and 6 

Decommissioning Group at Duke Energy, and my responsibilities included 7 

management of environmental aspects of decommissioning coal fired power 8 

plants.  From January 2015 to August 2016, I was the Director of 9 

Environmental, Health and Safety Risk and Compliance Assurance. 10 

From September 2016 to July 2018, I held the position of Special 11 

Assignment Leader in the Environmental, Health and Safety (“EHS”) 12 

department and managed the provision of permanent water associated with the 13 

North Carolina House Bill 630 (revision of the NC Coal Ash Management Act).  14 

From August 2018 to February 2019, I was the Senior Director of Grid 15 

Assurance.  16 

Q. WHAT ARE YOUR PRIMARY RESPONSIBILITIES AS THE VICE 17 

PRESIDENT CCP, OPERATIONS, MAINTENANCE AND 18 

GOVERNANCE? 19 

A. I am responsible for operations support, regulatory affairs, and other centralized 20 

CCR functions.  My team works to define, establish, and maintain fleet CCP 21 

standards, programs, processes, and best practices within functional areas for 22 
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all fossil plant sites.  My team also oversees site operations and maintenance 1 

(“O&M”) of CCP facilities, including CCR and dam operations and 2 

maintenance, production landfills, decommissioning and demolition, and 3 

byproducts management. 4 

Q. WHAT IS THE PURPOSE OF YOUR TESTIMONY? 5 

A. DE Progress is seeking recovery of CCR expenses incurred from September 1, 6 

2017 through June 30, 2019, and costs to be incurred through February 29, 7 

2020, related to compliance with applicable regulatory requirements.  The 8 

purpose of my testimony is to explain how DE Progress’ compliance actions 9 

have been and continue to be reasonable, prudent, and cost-effective approaches 10 

to comply with regulatory requirements.  Specifically, I will explain why the 11 

activities supporting the costs are necessary to satisfy federal and state 12 

regulatory requirements; are appropriate in terms of meeting engineering and 13 

environmental standards; and are timely and consistent with the site closure 14 

plans.  My testimony demonstrates that the actual costs incurred for ash basin 15 

closure at each site between September 1, 2017 and June 30, 2019, are 16 

reasonable and prudent. 17 

Q. HOW IS YOUR TESTIMONY ORGANIZED? 18 

A. In Section I, I provide information concerning my background and the purpose 19 

of my testimony.  In Section II, I provide a summary of the applicable federal 20 

and state regulatory requirements that have driven the activities and costs for 21 

which the Company is seeking recovery in this case.  In Section III, I provide 22 
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information regarding the April 1, 2019 North Carolina Department of 1 

Environmental Quality (“NC DEQ”) order to excavate the ash basins at Mayo 2 

and Roxboro.  In Section IV, I provide details of the costs incurred and the 3 

activities forecasted at each DE Progress site through February 29, 2020, and 4 

explain how those costs and activities were necessary, appropriate, timely, and 5 

consistent with anticipated site closure plans and federal and state regulatory 6 

requirements. 7 

Q. ARE YOU PROVIDING ANY EXHIBITS WITH YOUR TESTIMONY? 8 

A. Yes.  I have attached 19 total exhibits that I discuss further herein. 9 

Q. WERE EXHIBITS 1 THROUGH 19 PREPARED OR PROVIDED 10 

HEREIN BY YOU, UNDER YOUR DIRECTION AND SUPERVISION? 11 

A. Yes, they were. 12 

II. OVERVIEW OF REGULATORY REQUIREMENTS 13 

Q. WHAT FEDERAL AND STATE REGULATORY REQUIREMENTS 14 

APPLY TO DE PROGRESS’ COAL ASH IMPOUNDMENTS AND 15 

LANDFILLS? 16 

A. The Company’s closure activities are primarily driven by overarching federal 17 

regulations and state-specific regulatory requirements in its operating territories 18 

in North Carolina and South Carolina. 19 

At the federal level, all DE Progress sites are subject to and must comply 20 

with the Hazardous and Solid Waste Management System: Disposal of Coal 21 

Combustion Residuals from Electric Utilities Final Rule, promulgated by the 22 
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EPA, also known as the CCR Rule.  See 80 Fed Reg. 21302 (published April 1 

17, 2015).  For the Company’s North Carolina operations, it must comply with 2 

the North Carolina Coal Ash Management Act of 2014 (“CAMA”) enacted by 3 

the North Carolina General Assembly as N.C. Sess. Law 2014-122, as amended 4 

June 2015 by the Mountain Energy Act, Sess. Law 2015-110 and July 2016 by 5 

Sess. Law 2016-95 (collectively, “CAMA”).  A copy of CAMA is provided 6 

with my testimony as Bednarcik Exhibit 1.  In South Carolina, where it has one 7 

former coal-fired plant, DE Progress must comply with a negotiated Consent 8 

Agreement with the South Carolina Department of Health and Environmental 9 

Control (“DHEC”).  A copy of the H.B. Robinson Consent Agreement is 10 

provided with my testimony as Bednarcik Exhibit 2. The Company must 11 

comply with its federal and state obligations concerning the management and 12 

disposal of CCRs, operation and closure of its ash impoundments and other 13 

storage areas (“CCR Units”), and corrective action and post-closure care. 14 

Q. PLEASE SUMMARIZE THE MAJOR REQUIREMENTS UNDER THE 15 

CCR RULE. 16 

A. The EPA’s final CCR Rule established national minimum criteria for coal 17 

combustion residuals (“CCR”) landfills and surface impoundments that consist 18 

of: (1) location restrictions; (2) design and operating criteria; (3) groundwater 19 

monitoring and corrective action; (4) closure requirements and post-closure 20 

care; (5) recordkeeping; (6) notification; and (7) internet posting requirements.  21 
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These requirements are summarized below, and they result in different impacts 1 

at each CCR unit, depending on site-specific factors. 2 

  The CCR Rule requires that new and existing CCR surface 3 

impoundments and new CCR landfills and lateral expansions meet location 4 

restrictions for: (1) placement above the uppermost aquifer; (2) wetlands; (3) 5 

fault areas; (4) seismic impact zones; and (5) unstable areas.  The specific 6 

location restriction assessment that is most likely to affect the Company’s CCR 7 

basins, because of typical geological characteristics and historic groundwater 8 

elevations in the Carolinas, is placement above the uppermost aquifer.  This 9 

requires that existing CCR basins be constructed with a base that is located no 10 

less than 1.52 meters (five feet) above the upper limit of the uppermost aquifer, 11 

or demonstrate that there will not be an intermittent, recurring, or sustained 12 

hydraulic connection between any portion of the base of the CCR unit and the 13 

uppermost aquifer due to normal fluctuations in groundwater elevations 14 

(including the seasonal high-water table). If a CCR basin does not meet the 15 

location restrictions, then basin closure is required under the CCR Rule.  The 16 

CCR Rule contains design criteria for new CCR landfills and lateral extensions 17 

and new CCR surface impoundments, as well as structural integrity criteria for 18 

new and existing CCR surface impoundments, including an assessment of dam 19 

safety factors. 20 

The CCR Rule contains requirements for how and when CCR basins 21 

must be closed.  It provides two acceptable options for closure, “closure by 22 
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leaving ash in place” (i.e., cap-in-place) and “closure through removal of the 1 

CCR” (i.e., excavation).  For cap-in-place closure, the CCR Rule provides 2 

design criteria for the closure cap system.  Post-closure monitoring 3 

requirements are also detailed in the CCR Rule.  Lastly, the CCR Rule requires 4 

specific notifications, such as to state agencies; specific requirements for record 5 

keeping, such as the written operating record; and specific requirements for 6 

posting information on a publicly accessible Internet website.  The Company’s 7 

closure plans that were developed pursuant to the CCR Rule are provided with 8 

my testimony as Bednarcik Exhibit 3.  9 

Q. PLEASE SUMMARIZE THE MAJOR REQUIREMENTS UNDER 10 

CAMA. 11 

A. CAMA requires closure of all ash basins in North Carolina, with the closure 12 

option (i.e., excavate or cap-in-place) and closure deadline driven by a 13 

prioritization risk ranking classification process – high priority, intermediate 14 

priority, and low priority.  CAMA delineates specific requirements based on 15 

those risk classifications.    16 

CAMA specifically designated the CCR surface impoundments at 17 

Sutton as a “high priority” site, which must be closed by excavation by August 18 

1, 2019.  Asheville was also designated as a “high priority” site, with CCR 19 

surface impoundments requiring closure by August 1, 2022.  Weatherspoon was 20 

designated as an intermediate risk site with a required closure date of August 1, 21 

2028.   22 
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DE Progress’ impoundments at Mayo and Roxboro were initially 1 

classified as intermediate risk.  As amended, CAMA requires that intermediate-2 

risk impoundments be closed as soon as practicable, but no later than December 3 

31, 2024, with a proposed closure plan for the impoundments to be submitted 4 

as soon as practicable, but no later than December 31, 2019.  Intermediate-risk 5 

impoundments must be excavated.  At a minimum, DE Progress must dewater 6 

the impoundments and either:  (1) convert them to a lined industrial landfill by 7 

removing all CCR and contaminated soil temporarily, safely storing the 8 

residuals on-site, and complying with new CCR landfill requirements; or 9 

(2) remove all CCR, return the impoundment to a non-erosive and stable 10 

condition, and transfer the CCR for disposal in a CCR landfill, industrial 11 

landfill, or municipal solid waste landfill, or use the coal combustion products 12 

in a structural fill or for other beneficial uses as allowed by law.  13 

The impoundments at Mayo and Roxboro received revised low-risk 14 

classifications in November 2018 based upon the establishment of permanent 15 

water supplies and recertification of dam safety deficiencies.  Pursuant to 16 

CAMA as amended, low-risk impoundments shall be closed as soon as 17 

practicable, but no later than December 31, 2029, with a proposed closure plan 18 

for such impoundments to be submitted as soon as practicable, but no later than 19 

December 31, 2019.  At a minimum, the impoundments at low-risk sites shall 20 

be dewatered and closed either by excavation or by cap-in-place, pending NC 21 
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DEQ’s approval of the closure plan.  CAMA applies to all of DE Progress’ 1 

North Carolina CCR surface impoundments. 2 

    Like the CCR Rule, CAMA requires the installation of groundwater 3 

wells and provides for a monitoring program and monitoring plan to extend 4 

through the construction period and post-closure care period. 5 

  Additionally, the 2016 CAMA amendments specifically require the 6 

Company to provide permanent replacement water supplies to all homeowners 7 

with drinking water supply wells located within a ½ mile radius from the 8 

established compliance boundaries of the impoundments without a showing of 9 

groundwater impacts.  The 2016 CAMA amendments provide a preference for 10 

permanent replacement water supplies by connection to public water systems; 11 

however, homeowners may elect to receive filtration systems and the NC DEQ 12 

may determine that connection to a public water supply to a particular 13 

household would be cost prohibitive. 14 

  The 2016 CAMA Amendments also define certain dam safety actions 15 

to be undertaken by the Company.  Upon completion of these actions and 16 

installation of permanent water supplies, the impoundment ranking shall be 17 

low-risk, which provides for the full range of closure options consistent with 18 

the federal CCR Rule.  Lastly, the 2016 CAMA amendments require the 19 

Company to implement ash beneficiation projects capable of processing a total 20 

of 900,000 tons of ash per year at three sites for use in cementitious products.  21 

The Company initially announced two sites for beneficiation:  H.F. Lee (DE 22 
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Progress) and Buck (DE Carolinas).  The third site, Cape Fear (DE Progress), 1 

was announced on July 1, 2017, the date mandated by the 2016 CAMA 2 

amendments.   3 

Q. DO BOTH THE CCR RULE AND CAMA REQUIRE CLOSURE OF 4 

THE COMPANY’S CCR BASINS? 5 

A. Yes. The CCR Rule and CAMA each require the closure of the Company’s 6 

CCR basins.   7 

Q. HOW DO CAMA AND THE CCR RULE WORK TOGETHER TO 8 

ADDRESS MANAGEMENT AND REMEDIATION OF THE 9 

COMPANY’S CCR BASINS? 10 

A. The CCR Rule requires DE Progress to comply with minimum national criteria, 11 

as well as applicable state laws, in the closure of ash basins.  Thus, the CCR 12 

Rule provides overarching requirements pursuant to which each state may set 13 

forth more specific regulations.  However, as long as minimum national criteria 14 

are satisfied, the CCR Rule does not specify a particular method for closing ash 15 

basins.  Thus, the CCR Rule leaves to the states to approve the method of ash 16 

basin closure, as long as such method meets the timeframes and minimum 17 

requirements set forth in the CCR Rule.  In North Carolina, the method of 18 

closure required under the CCR Rule will be selected through the process set 19 

forth in CAMA.  CAMA sets forth specific closure methods which are 20 

consistent with the CCR Rule’s minimum national criteria, for sites deemed 21 

intermediate risk.  The CCR Rule, as a result of being self-implementing, 22 
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requires a greater number of notifications and for information to be posted on a 1 

publicly accessible website.  The CCR Rule regulates CCR landfills in addition 2 

to CCR surface impoundments, whereas CAMA only addresses CCR surface 3 

impoundments. 4 

III. APRIL 1, 2019 NC DEQ ORDER TO EXCAVATE MAYO AND 5 
ROXBORO ASH BASINS 6 

Q. WHAT CLOSURE OPTIONS ARE AVAILABLE UNDER CAMA FOR 7 

DE PROGRESS’ LOW-RISK IMPOUNDMENTS AT MAYO AND 8 

ROXBORO?  9 

A. The North Carolina legislature provided three closure options for 10 

impoundments that receive a low-risk classification: cap-in-place, excavation, 11 

or a hybrid approach.  These closure options are the same closure options 12 

available under the CCR Rule. 13 

Q. WHAT IS THE OPTIMAL CLOSURE METHOD FOR DE PROGRESS’ 14 

LOW-RISK SITES?  15 

A. Cap-in-place is the optimal closure method for Mayo and Roxboro.  The 16 

Company, with assistance from experienced, professional engineering firms, 17 

developed and submitted Closure Options Analysis Reports (“COA Report”) to 18 

the NC DEQ in fourth quarter of 2018 for the two sites.  The COA Reports are 19 

provided with my testimony as Bednarcik Exhibit 4.  The COA Reports 20 

demonstrated that cap-in-place was both environmentally protective and cost-21 

effective.  22 
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Q. PLEASE EXPLAIN THE APRIL 1, 2019 ORDER FROM THE NC DEQ 1 

CONCERNING EXCAVATION OF ALL ASH BASINS AT MAYO AND 2 

ROXBORO. 3 

A. On April 1, 2019, the NC DEQ ordered Duke Energy to excavate all remaining 4 

coal ash impoundments in North Carolina (“NC DEQ Order”).  After reviewing 5 

Duke Energy’s COA Reports for Mayo and Roxboro, the NC DEQ mandated 6 

that DE Progress excavate these two sites under CAMA.  The NC DEQ ordered 7 

that coal ash at those sites must be disposed of in a lined landfill. 8 

 The NC DEQ Order also stated that Duke Energy must submit final 9 

excavation closure plans to the NC DEQ by August 1, 2019.  In a May 9, 2019 10 

letter, the NC DEQ revised the closure plan submittal date to December 31, 11 

2019.  In those plans, Duke must propose where excavated coal ash will reside 12 

and estimate how long that process will take. 13 

Q. IN ADVANCE OF THE NC DEQ’S ORDER, DID THE COMPANY 14 

BEGIN IMPLEMENTING CAP-IN-PLACE CLOSURE AT EITHER OF 15 

THE TWO DE PROGRESS’ SITES COVERED BY THE NC DEQ 16 

ORDER? 17 

A. No.  Except for preliminary closure plan development, none of the site work 18 

that has been conducted at these two sites is specific to cap-in-place closure.  19 

All site work to date would also have to be conducted in an excavation closure.  20 

Later this year, DE Progress anticipates conducting preliminary site 21 

evaluations, including boring wells, to evaluate potential onsite locations for 22 
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landfills.  This will be done to ensure that the Company will be able to proceed 1 

with closure if the NC DEQ Order is upheld.  2 

Q. WHAT WAS DE PROGRESS’ RESPONSE TO THE NC DEQ ORDER? 3 

A. On April 26, 2019, DE Progress filed a petition for a contested case hearing 4 

(“Petition”) with the North Carolina Office of Administrative Hearings 5 

(“OAH”) to appeal the NC DEQ Order.  In the appeal, Duke Energy raised 6 

several significant procedural and substantive concerns with the NC DEQ 7 

Order.  While I am not a lawyer, my understanding is that enforcement of the 8 

NC DEQ Order will be stayed during the pendency of the appeal before OAH.  9 

Until this appeal is resolved, DE Progress will continue closure planning and 10 

activities at the affected sites so long as the work would be utilized for both an 11 

excavation closure as well as cap-in-place closure, excluding the preliminary 12 

landfill site evaluation work previously described. 13 

IV. SITE-BY-SITE CLOSURE ACTIVITIES AND 14 
ASSOCIATED COSTS 15 

Q. PLEASE EXPLAIN THE CLOSURE ACTIVITIES RELATING TO 16 

MAYO AND ROXBORO FROM SEPTEMBER 1, 2017 THROUGH 17 

FEBRUARY 29, 2020. 18 

A. The ash basins at Mayo and Roxboro earned low-risk classifications under 19 

CAMA, which means they would be eligible for cap-in-place closure.  Due to 20 

their shared classifications, these two plants are under similar closure schedules, 21 

and the activities conducted at these sites beginning on September 1, 2017 22 

through February 29, 2020, were relatively the same.   23 
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Related to basin closure, the Company, in conjunction with engineering 1 

consultants, developed and submitted the COA Reports.  As discussed in 2 

Section III of my testimony, closure-in-place represented the most cost-3 

effective and environmentally protective means of complying with CAMA and 4 

the federal CCR rule.  To remain on target with regulatory closure deadlines, 5 

the Company then began developing preliminary draft closure plans to execute 6 

cap-in-place at its low-risk sites, although no onsite work was performed. 7 

As I previously explained, the NC DEQ Order suggests alterations to 8 

the Company’s closure strategy for its low-risk impoundments.  The Company 9 

is appealing the NC DEQ Order.  During the pendency of the appeal, the 10 

Company has not and will not perform onsite closure activities that would be 11 

undertaken solely to achieve excavation or closure-in-place. 12 

Specifically, certain activities are required under both excavation and 13 

cap-in-place, and DE Progress will continue to execute only those overlapping 14 

closure activities until the appeal is resolved.  Those activities and associated 15 

costs include pursuing environmental permits, which are required to comply 16 

with environmental permitting regimes including Erosion and Sediment 17 

Control, National Pollutant Discharge Elimination System (“NPDES”), and 18 

storm water pollution prevention plan; and performing groundwater activities, 19 

including data review and reporting of groundwater monitoring to comply with 20 

the CCR Rule, CAMA, and the Company’s NPDES permits.  Additionally, the 21 
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Company is dewatering the impoundments at its sites, which would be 1 

necessary under closure-in-place and closure by excavation. 2 

The Company has also incurred costs to plan, design, and install 3 

permanent water supplies to neighboring residents to comply with CAMA.  4 

Permanent water supply included the planning, design, and installation of 5 

municipal water mains and/or service lines, the planning, design and installation 6 

of water treatment systems, taxes and fees for permitting and connection of the 7 

water lines and water treatment systems, and delivery of bottled water.  Costs 8 

also includes communications to homeowners and the development of reports 9 

required by the NC DEQ to certify completion of the permanent water supply 10 

provision. 11 

Lastly, the Company has incurred several miscellaneous costs, 12 

including operating and maintenance costs related to the coal ash landfills and 13 

basins.  Maintenance and operations activities are performed on retired and 14 

active CCR impoundments and facilities to ensure compliance with state and 15 

local regulations, as well as operating and post-closure permits.  Typical 16 

activities include vegetation management to support required inspections, as 17 

well as repairs to dams, landfills, structural fills, and ash stacks. 18 

A summary of the activities performed and costs incurred from 19 

September 1, 2017 through June 30, 2019 for Mayo and Roxboro is provided 20 

in Table 1 below.   21 
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Q. CAN YOU PROVIDE A FURTHER BREAKDOWN OF THE WORK 1 

THAT WAS CONDUCTED WITHIN THE SIX CATEGORIES OF 2 

ACTIVITIES THAT YOU PROVIDED IN TABLE 1?  3 

A. Yes.  For each of these two plants, I have provided, in Bednarcik Exhibits 5 and 4 

6, site details and a description of the work performed and to be performed 5 

September 1, 2017 through February 29, 2020.  6 

Q. PLEASE EXPLAIN THE ACTIVITIES OCCURRING AT ASHEVILLE 7 

FROM SEPTEMBER 1, 2017 THROUGH FEBRUARY 29, 2020. 8 

A. DE Progress is required to excavate and close its ash basins at Asheville by 9 

August 1, 2022.  There are two ash basins at Asheville that are subject to the 10 

closure requirements of the CCR Rule and CAMA: the 1964 Ash Basin and the 11 

1982 Ash Basin.  12 

 Excavation of the 1982 Ash Basin was completed on September 30, 13 

2016.  During the period from September 1, 2017 through September 2019, DE 14 

Table 1 Actual Costs incurred between 
September 1, 2017 and June 30, 2019 

 Mayo Roxboro 

EHS  $4,642,036 $4,886,319 

Basin Closure / 
Engineering Design 

$4,678,767 $7,511,385 

Basin Support Projects $8,023,288 $(3,837) 

Permanent Water Supply $362,476 $1,814,598 

Permitting $574,031 $382,257 

Other $4,239,901 $2,254,543 

Total Cost $22,520,499 $16,845,265 
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Progress excavated ash from the 1964 Ash Basin, which was transported to 1 

Waste Management, Inc.’s R&B Landfill in Homer, Georgia for final disposal.  2 

The Company has begun designing an onsite landfill capable of storing 3 

approximately 1.2 million tons of ash from the 1964 Ash Basin. 4 

A summary of the activities performed and costs incurred from 5 

September 1, 2017 through June 30, 2019 for Asheville is provided in Table 2 6 

below.    A further description of the actual and forecasted site-specific work 7 

from September 1, 2017 through February 29, 2020, at Asheville is provided in 8 

Bednarcik Exhibit 7 to my direct testimony.  Additionally, copies of the Site 9 

Analysis and Removal Plan (“SARP”) and excavation plan for Asheville are 10 

provided with my direct testimony as Exhibits 8 and 9, respectively. 11 

Table 2 Actual Costs incurred between 
September 1, 2017 and June 30, 2019 

Asheville 

 

EHS  $5,172,857 

Basin Closure / 
Engineering Design 

$91,005,148 

Basin Support 
Projects 

$3,646 

Permanent Water 
Supply 

$152,420 

Permitting $309,843 

Other $2,630,253 

Total Cost $99,274,167 
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Q. PLEASE EXPLAIN THE CLOSURE ACTIVITIES OCCURRING AT 1 

SUTTON FROM SEPTEMBER 1, 2017 THROUGH FEBRUARY 29, 2 

2020. 3 

A. DE Progress is required to excavate and close its ash basins at Sutton by August 4 

1, 2019.  The Company completed excavating basin ash from Sutton on June 5 

24, 2019.   Excavated ash from the Sutton impoundments has been transferred 6 

to an onsite, CCR landfill.  During the period from September 1, 2017 through 7 

June 30, 2019, DE Progress excavated approximately two (2) million tons of 8 

ash from the 1971 and 1984 Ash Basins at the Sutton site.  The Company has 9 

begun the process of closing the CCR landfill in compliance with state and 10 

federal standards.  In conjunction with its excavation activities, the Company is 11 

also performing dam decommissioning work on its basins to meet post-closure 12 

dam safety requirements.  The dam decommissioning work began in May 2018. 13 

A summary of the activities performed and costs incurred from 14 

September 1, 2017 through June 30, 2019 for Sutton is provided in Table 3 15 

below.  A further description of the actual and forecasted site-specific work 16 

from September 1, 2017 through February 29, 2020, at Sutton is provided in 17 

Bednarcik Exhibit 10 to my direct testimony.  Additionally, copies of the SARP 18 

and excavation plan for Sutton are provided with my testimony as Exhibits 11 19 

and 12, respectively. 20 
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Table 3 Actual Costs incurred between 
September 1, 2017 and June 30, 2019 

Sutton 

 

EHS  $3,666,022 

Basin Closure / 
Engineering Design 

$97,575,750 

Basin Support Projects $0 

Permanent Water Supply $243,574 

Permitting $182,652 

Other $892,126 

Total Cost $102,560,125 

 

Q. PLEASE EXPLAIN THE CLOSURE ACTIVITIES OCCURRING AT 1 

CAPE FEAR AND H.F. LEE FROM SEPTEMBER 1, 2017 THROUGH 2 

FEBRUARY 29, 2020. 3 

A. DE Progress is closing the impoundments at H.F. Lee and Cape Fear by 4 

excavation.  Cape Fear and H.F. Lee were selected as two of three Duke Energy 5 

sites for the installation of a beneficiation project pursuant to CAMA.  That 6 

means that the excavated ash from Cape Fear and H.F. Lee will be processed 7 

through the beneficiation plant for use in the concrete industry, as opposed to 8 

being placed in a lined landfill.  DE Progress has contracted with SEFA to 9 

install its STAR technology to process the ash from Cape Fear and H.F. Lee.   10 

To prepare the site for excavation, DE Progress began bulk dewatering 11 

of the Cape Fear and H.F. Lee impoundments following the receipt of revised 12 

NPDES wastewater discharge permits.  The Company has installed 13 
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groundwater monitoring wells at both sites, which it regularly samples and 1 

monitors, to comply with the CCR Rule and CAMA. 2 

To supply the beneficiation plant with ash when it becomes operational, 3 

the Company has been developing an excavation plan and an environmental 4 

erosion control plan for its impoundments.  DE Progress is also designing an 5 

on-site haul road between the impoundments and the new beneficiation plant to 6 

transport the excavated ash. 7 

A summary of the activities performed and costs incurred from 8 

September 1, 2017 through June 30, 2019 for Cape Fear and H.F. Lee is 9 

provided in Table 4 below.  A further description of the actual and forecasted 10 

site-specific work from September 1, 2017 through February 29, 2020, at Cape 11 

Fear and H.F. Lee, is provided in Exhibits 13 and 14 to my direct testimony, 12 

respectively.  Additionally, copies of the excavation plans for Cape Fear and 13 

H.F. Lee are provided with my testimony as Exhibits 15 and 16, respectively. 14 
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Table 4 Actual Costs incurred between  
September 1, 2017 and June 30, 2019 

 

 Cape Fear H.F. Lee 

EHS  $1,376,679 $1,916,128 

Basin Closure / 
Engineering Design 

$4,572,585 $7,109,808 

Beneficiation Plant 
Construction 

$33,341,762           $73,427,305 

Basin Support 
Projects 

$0 $165,331 

Permanent Water 
Supply 

$7,464 $508,958 

Permitting $326,403 $347,211 

Other $2,065,761  $3,134,925 

Total Cost $41,690,655 $86,609,666 

 

Q.        ARE THERE ANY ADDITIONAL COSTS RELATED TO CLOSURE 1 

AT THE DE PROGRESS SITES FOR WHICH THE COMPANY IS 2 

REQUESTING RECOVERY IN THIS CASE? 3 

A.        Yes.  In 2014, Duke Energy executed contracts with Charah, LLC to dispose of 4 

coal ash from DE Progress’ Cape Fear, Sutton, H.F. Lee, and Weatherspoon 5 

sites, and DE Carolinas’ Riverbend site.  The contract with Charah required 6 

Duke Energy to provide a minimum amount of coal ash for disposal at the 7 

Charah, Brickhaven, and Colon mines.  Due to changing circumstances, 8 

including changes to Duke Energy’s closure strategy at those sites after the 9 

contract was entered into due to amendments to CAMA requiring beneficiation, 10 

Duke Energy did not provide the amount contracted for Brickhaven and did not 11 

send any material to the Colon mine.  As a result, the contract with Charah was 12 
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terminated, with Duke Energy incurring a fulfillment fee of $80 million.  1 

Specifically, $33,670,054 has been allocated to DE Progress to account for 2 

costs incurred by Charah associated with the ash sent from the Sutton location 3 

and anticipated to have been sent from Cape Fear, H.F. Lee and Weatherspoon 4 

locations; the costs include development and land acquisition costs as well as 5 

future estimated costs for leachate management, capping of the landfill, and 6 

post closure maintenance. 7 

Q.        WAS IT REASONABLE AND PRUDENT FOR THE COMPANY TO 8 

ENTER INTO ARRANGEMENTS WITH CHARAH THAT COULD 9 

IMPOSE FULFILLMENT COSTS IN RELATION TO THE 10 

BRICKHAVEN AND COLON MINES?  11 

A.        Yes.  Where agreements require a contractor to develop large infrastructure 12 

projects to perform the needed contracted service, it is common and reasonable 13 

to require minimum investment from the company receiving the service.  This 14 

is particularly the case where the market does not indicate a readily “next 15 

available client” to use the completed infrastructure for the purpose for which 16 

it was designed.  To facilitate transport and disposal of coal ash to Brickhaven 17 

and Colon mines, Charah’s infrastructure arrangements involved the purchase 18 

of land, permitting costs, rail spur and unloading system construction, landfill 19 

construction, and leachate system construction. Even with the fulfillment costs, 20 

the Charah option was the best option for customers compared to the other 21 
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options that Duke Energy had available at the time to meet regulatory 1 

requirements. 2 

Q. PLEASE EXPLAIN THE CLOSURE ACTIVITIES OCCURRING AT 3 

WEATHERSPOON FROM SEPTEMBER 1, 2017 THROUGH 4 

FEBRUARY 29, 2020. 5 

A. Weatherspoon has been designated as an “intermediate risk” site by CAMA and 6 

DEQ, and the Company is required to excavate the ash basin at Weatherspoon 7 

by August 1, 2028. DE Progress has continued to excavate ash from 8 

Weatherspoon since September 1, 2017.   Excavated ash from Weatherspoon is 9 

being transported to cement kilns in South Carolina for use in construction 10 

materials.   11 

DE Progress is required by the CCR Rule, CAMA and its DEQ-issued 12 

NPDES permit to conduct groundwater monitoring at Weatherspoon.  From 13 

September 1, 2017 through present, DE Progress has installed wells to meet 14 

these regulatory requirements.  The Company regularly monitors and samples 15 

these wells to assess the groundwater quality at this site. 16 

A summary of the activities performed and costs incurred from 17 

September 1, 2017 through June 30, 2019 for Weatherspoon is provided in 18 

Table 5 below.  Note that the costs in Table 5 are total, including $15,948,917 19 

that has already been recovered via DE Progress’ fuel clause.  A further 20 

description of the actual and forecasted site-specific work from September 1, 21 

2017 through February 29, 2020, at Weatherspoon is provided in Bednarcik 22 
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Exhibit 17 to my direct testimony.  Additionally, a copy of the excavation plan 1 

for Weatherspoon is attached as Exhibit 18. 2 

Table 5 Actual costs incurred between 
September 1, 2017 and June 30, 2019 

 
Weatherspoon 

 
 EHS $1,669,824 
Basin Closure $22,293,532 

 
Permanent Water Supply $247,576 
Permitting $367,571 
Other $1,096,334 

 
Total Cost $25,674,837 

 
 

Q. PLEASE EXPLAIN THE CLOSURE ACTIVITIES OCCURRING AT 3 

ROBINSON FROM SEPTEMBER 1, 2017 THROUGH FEBRUARY 29, 4 

2020. 5 

A. The onsite landfill is currently under construction with Cell 1 finishing late this 6 

year and Cell 2 finishing early in 2020.  Placement of ash into the new landfill 7 

will begin after receiving the permit to operate sometime in the first quarter of 8 

next year.  DE Progress has also performed groundwater activities, including 9 

collection, analysis, and reporting of groundwater monitoring to comply with 10 

the CCR Rule and State requirements.  A summary of the activities performed 11 

and costs incurred from September 1, 2017 through June 30, 2019 for Robinson 12 

is provided in Table 6 below.  A further description of the actual and forecasted 13 

site-specific work from September 1, 2017 through February 29, 2020, at 14 

Robinson is provided in Bednarcik Exhibit 19 to my direct testimony. 15 
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Table 6 Actual costs incurred between 
September 1, 2017 and June 30, 2019  

 
Robinson 

 
 EHS $671,709 

 
Basin Closure $19,611,717 
Basin Support $5,557 
Permanent Water Supply $144,030 

 
Permitting $62,363 
Other $266,922 

 
Total Cost $20,762,298 

 

Q. WERE YOU ABLE TO REACH A CONCLUSION ABOUT WHETHER 1 

THE COSTS AND ACTIVITIES THAT YOU DESCRIBE IN YOUR 2 

FOREGOING TESTIMONY WERE REASONABLE AND PRUDENT? 3 

A. Yes.  Based upon my training, experience, understanding of the Company’s 4 

regulatory obligations, and review of the Company’s records, I can conclude 5 

that the actual and forecasted activities and costs to close the DE Progress CCR 6 

storage areas were reasonable and prudent.  7 

Q. WHAT FACTORS DID YOU CONSIDER WHEN MAKING YOUR 8 

REASONABLENESS AND PRUDENCY DETERMINATION? 9 

A. I evaluated the reasonableness and prudence of the Company’s closure 10 

activities and associated costs based upon the following criteria:  1) whether the 11 

activities performed and to be performed are necessary; 2) whether the costs for 12 

the necessary activities are appropriate; and 3) whether the closure projects are 13 

meeting Company and regulatory deadlines.  14 
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Q. ARE THE CLOSURE ACTIVITIES THAT ARE DESCRIBED IN YOUR 1 

TESTIMONY NECESSARY? 2 

A. Yes.  As part of my role within CCP, I have become well-versed in the federal 3 

and state regulatory obligations relating to DE Progress’ CCR storage facilities.  4 

These regulations dictate how and by when closure must be achieved and 5 

dictate other specific environmental requirements.  For any major undertaking, 6 

like the closure projects described above, Duke Energy relies on both Company 7 

and third-party technical experts to provide consulting, engineering, and 8 

construction services.  For each site, the closure activities that were performed 9 

and that are planned to be performed are based on strategies, plans, scientific 10 

expertise, and schedules developed through coordination between technical 11 

experts both within and outside the Company to satisfy regulatory obligations.  12 

Each closure activity described above and for which the Company is requesting 13 

cost recovery can be traced to a provision of the federal CCR rule, CAMA, or 14 

other state regulatory requirement.  Therefore, I have concluded that the closure 15 

activities described in my testimony for each DE Progress site were necessary 16 

to comply with Federal and State regulatory obligations. 17 

Q. HAS THE COMPANY TAKEN SUFFICIENT MEASURES TO ENSURE 18 

THAT COSTS FOR ITS CLOSURE PROJECTS ARE 19 

APPROPRIATELY MANAGED AND MINIMIZED?  20 

A. Yes.  DE Progress has a robust system in place to review the costs of its CCR 21 

Unit closure projects from inception to payment.  Specifically, DE Progress has 22 
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implemented and followed strict contracting policies and procedures to receive 1 

and evaluate bids for its closure activities.  Purchases were procured under the 2 

purview of the Duke Energy Purchasing Controls Policy, which lays out 3 

requirements for competitive bidding, vendor selection and purchase order use.  4 

All expenditures against purchase orders are reviewed and approved under the 5 

requirements documented in the Delegation of Authority Policy.   6 

DE Progress also maintains detailed budgets, which are updated 7 

quarterly to incorporate the knowledge and experience the Company has gained 8 

during the project.  Scope changes or estimate deviations are documented and 9 

approved as appropriate. 10 

These processes are utilized to ensure the costs that the Company has 11 

and will incur for tasks associated with the CCR rule, CAMA, and other state 12 

regulatory requirements are not exorbitant, unnecessary, wasteful, or 13 

extravagant and are consistent with the costs of similar services on the open 14 

market.  The costs incurred for all closure activities were, and continue to be 15 

reviewed through rigorous purchasing and expenditure review processes. 16 

Q. ARE THE COMPANY’S CLOSURE ACTIVITIES PROCEEDING ON 17 

SCHEDULE? 18 

A. Yes.  Complex projects require coordination between company personnel, with 19 

permitting authorities (state and federal regulatory agencies), and contractors.  20 

To that end, DE Progress has developed extensive and detailed plans and 21 

schedules related to each aspect of the overall site closure.   22 
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I visited each site and met with site managers, and regularly discuss the 1 

status and progress of the closure projects.  I have also reviewed site closure 2 

plans and schedules.  I have attended monthly project status review meetings 3 

and reviewed status reports covering September 1, 2017 to the present.   4 

The closure plans and schedules the Company has developed for each 5 

site detail the tasks and strategy being executed to meet its federal and state 6 

regulatory deadlines.  Where applicable, plans were submitted to and approved 7 

by regulatory agencies, and the Company developed schedules to meet the 8 

approved commitments.  Schedules are reviewed, at a minimum, monthly with 9 

senior management to ensure adherence to regulatory requirements and 10 

deadlines.  Inevitably, all complex projects face complicating factors, which 11 

may require modification of plans and schedules.  DE Progress’ managerial 12 

oversight of these projects ensures that the Company will still be able meet its 13 

regulatory obligations despite these complications.  DE Progress’ closure 14 

projects are all on target to meet applicable regulatory requirements.  Therefore, 15 

I have concluded that the Company has been properly managing its closure 16 

projects to ensure compliance with project schedules and regulatory deadlines.  17 

Q. DOES THIS CONCLUDE YOUR DIRECT TESTIMONY? 18 

A. Yes.  19 
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1                MR. MARZO:  As we did in the DEC case,

2     Commissioner Clodfelter, we are introducing

3     Ms. Bednarcik for her direct.  We will have her

4     return to present her rebuttal and her supplemental

5     testimony.

6                COMMISSIONER CLODFELTER:  Understand.

7                MR. MARZO:  Commissioner Clodfelter,

8     Ms. Bednarcik's summary was provided to the

9     parties, and I'd also ask that her summary be

10     allowed to be included into the record as given

11     orally here today.

12                COMMISSIONER CLODFELTER:  All right.

13     Unless there is objection, the summary will be

14     admitted into the record.  Hearing no objection, so

15     ordered.

16                (Whereupon, the prefiled summary of

17                testimony of Jessica L. Bednarcik was

18                copied into the record as if given

19                orally from the stand.)

20

21

22

23

24



Duke Energy Progress, LLC 

Summary of Direct Testimony of Jessica Bednarcik 

Docket No. E-2, Sub 1219 

 

My name is Jessica L. Bednarcik.  I am the Vice President, Coal Combustion Products 

(“CCP”) Operations, Maintenance and Governance.  The purpose of my direct testimony is to 

explain how DE Progress’s Coal Combustion Residual, or CCR, compliance actions since 

September 1, 2017 have been and continue to be reasonable, prudent, and cost-effective 

approaches to comply with regulatory requirements.   I begin by providing a summary of the 

applicable federal and state regulatory requirements that have driven the activities and costs 

for which the Company is seeking recovery in this case, and then demonstrate that each of the 

incurred costs were reasonable and prudent to comply with these requirements.   

From September 1, 2017 through February 29, 2020, some of the key closure activities 

that the Company has undertaken at its CCR sites are as follows:  At Mayo and Roxboro, the 

Company performed initial site work to prepare for closure.  Although the Company originally 

planned to close both of these low risk sites by cap-in-place, in December 2019 it agreed to 

instead excavate the ash after entering into a settlement agreement with the North Carolina 

Department of Environmental Quality and a variety of special interest groups.  None of the site 

work that has conducted at either site, and for which the Company is seeking recovery, is 

specific to cap-in-place closure and would have been undertaken had the Company pursued 

excavation from the start.  

At the Asheville site, the Company excavated ash from the 1982 Ash Basin and 

transported it to Waste Management, Inc.’s R&B Landfill in Homer, Georgia for final disposal.  

In addition, the company has begun designing an onsite landfill capable of storing 

approximately 1.2 million tons of ash from the 1964 Ash Basin.  At Sutton, the Company 

completed excavation of basin ash on June 24, 2019, transferring 5.6 million tons of ash to an 

onsite CCR landfill.  In addition, the Company has begun the landfill closure process and is 
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performing dam decommissioning work on its basins to meet post-closure dam safety 

requirements.   

At Cape Fear and H.F. Lee, which have been selected as two of three sites for 

installation of a beneficiation plant under the North Carolina Coal Ash Management Act, the 

Company has prepared the site for excavation and begun construction of the beneficiation plant 

utilizing the SEFA STAR technology, among other things.  Finally, at the Cape Fear, Sutton, 

H.F. Lee, and Weatherspoon sites, the Company is seeking recovery of the fulfillment fee it 

paid to Charah, LLC.  The fee was part of a contractual provision that was intended to protect 

both parties.  The fulfillment fee was incurred after amendments to CAMA requiring 

beneficiation, which significantly reduced the total amount of ash earmarked for disposal at 

Charah’s Brickhaven and Sanford Colon mines pursuant to the Company’s contract with 

Charah and triggering the fulfillment fee provisions.   

Based upon my training, experience, understanding of the Company’s regulatory 

obligations, and review of the Company’s records, it is clear that the costs incurred to close the 

DE Progress’s impoundments were reasonable and prudent. 

This concludes my summary of my direct testimony. 
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1                MR. MARZO:  Commissioner Clodfelter, per

2     the stipulation entered into between Public Staff,

3     the Attorney General, and Sierra Club on

4     September 28, 2020, I ask that the direct testimony

5     of Ms. Bednarcik from Docket E-7, Sub 1214, be

6     entered into this record, and I can give you the

7     specific transcript references.

8                COMMISSIONER CLODFELTER:  Would you

9     please do that, Mr. Marzo?

10                MR. MARZO:  Okay.  The transcript

11     references of Ms. Bednarcik's direct testimony are

12     located at Volume 13, page 223, line 1 through

13     page 233, line 18; transcript Volume 14, page 12,

14     line 1 through page 143, line 20; transcript Volume

15     15, page 12, line 2 through page 85, line 7.  Those

16     are the direct testimony transcript record that was

17     stipulated by the parties, Commissioner Clodfelter.

18                COMMISSIONER CLODFELTER:  All right.  Is

19     there any objection?

20                (No response.)

21                COMMISSIONER CLODFELTER:  Hearing no

22     objection, the motion is allowed.

23                (Whereupon, the Testimony from Docket

24                Number E-7, Sub 1214 Transcript Volume
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1                13, page 223, line 1 through

2                page 233, line 18; transcript Volume 14,

3                page 12, line 1 through page 143, line

4                20; transcript Volume 15, page 12, line

5                2 through page 85, line 7 were copied

6                into the record as if given orally from

7                the stand.)
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  1 MR. MARZO:  Chair Mitchell, Ms. Bednarcik is

  2   available for cross examination from the parties and

  3   questions from Commissioners.

  4 CHAIR MITCHELL:  All right.  Thank you, Mr.

  5   Marzo.  We will begin with the Public Staff.

  6 MS. JOST:  Thank you, Chair Mitchell.

  7   CROSS EXAMINATION BY MS. JOST:

  8 Q    Good afternoon, Ms. Bednarcik.  I am Megan Jost

  9   with the Public Staff.

 10 A    Good afternoon.

 11 Q    Good afternoon.

 12 CHAIR MITCHELL:  Wait.  Ms. Jost, let me

 13   interrupt you.

 14 MS. JOST:  Yes.

 15 CHAIR MITCHELL:  I apologize.  I just want to

 16   note that we will conclude our day at 1:00.  I just want

 17   to put you on notice before you get started.

 18 MS. JOST:  Okay.

 19 CHAIR MITCHELL:  Thank you.  You may proceed.

 20 Q    All right.  Ms. Bednarcik, on page 4 of your

 21   direct testimony, you state that the purpose of your

 22   testimony is to explain how the Company's coal ash

 23   compliance actions since January 1st of 2018 have been

 24   reasonable and prudent and cost-effective approaches to
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  1   comply with regulatory requirements; is that correct?

  2        A    Yes.

  3        Q    While your testimony discusses the Company's

  4   coal ash compliance actions since January 1st of 2018,

  5   you were not in your current role at any point in the

  6   year 2018; is that correct?

  7        A    That is correct.

  8        Q    In fact, when you filed your direct testimony

  9   in this case, you had only been in your current position

 10   for about seven months; is that correct?

 11        A    Yes.

 12        Q    On pages 23 and 24 of your direct testimony,

 13   you discuss the contract Duke executed with Charah, LLC,

 14   for the disposal of ash at the Brickhaven and Sanford

 15   mines; is that correct?

 16        A    That is correct.

 17        Q    Given that you were not in your current role at

 18   the time, were you involved in the negotiation of that

 19   contract?

 20        A    While I was not involved with the negotiation

 21   of the contract, I did have multiple discussions with

 22   personnel who were involved in that contract and in the

 23   execution of that contract.

 24        Q    Okay.  But you did not have any first-hand
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  1   experience with it, did you?

  2        A    I did not.

  3        Q    Thank you.  On pages 18 through 20 of your

  4   testimony -- your direct testimony, you discuss

  5   activities at the Company's Buck station, including the

  6   beneficiation projects being constructed there; is that

  7   correct?

  8        A    Yes.

  9        Q    You were not in your current role at the time

 10   that Duke conducted the Request for Information, or RFI,

 11   for the project technology; is that correct?

 12        A    That is correct.

 13        Q    And is it also correct that you were not in

 14   your current role at the time Duke conducted the Request

 15   for Proposals, or RFP, for the construction of the Buck

 16   beneficiation project?

 17        A    That is correct.

 18        Q    Given this timing, were you involved in the RFI

 19   or the RFP processes?

 20        A    For specifically what, Ms. Jost?

 21        Q    Were you involved in the process of developing

 22   those -- the RFI or the RFP?

 23        A    So for --

 24        Q    For the -- I'm sorry.  For the Buck
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  1   beneficiation station.

  2        A    I was not.

  3        Q    And, finally, were you involved in the process

  4   that resulted in Zachry Industrial being awarded the

  5   engineering, procurement, and construction contract for

  6   the Buck beneficiation project?

  7        A    I was not.

  8        Q    Thank you.

  9             MS. JOST:  Those are all my questions.

 10             CHAIR MITCHELL:  And Ms. Jost, just to confirm,

 11   the Public Staff has no further questions for the

 12   witness?

 13             MS. JOST:  That's correct.

 14             CHAIR MITCHELL:  Okay.  Thank you.  All right.

 15   Attorney General's Office?

 16   CROSS EXAMINATION BY MS. TOWNSEND:

 17        Q    Good afternoon, Ms. Bednarcik.  I'm Teresa

 18   Townsend with the Attorney General's Office.  How are you

 19   this afternoon?

 20        A    I am doing well.

 21        Q    Good.  One moment, let me get my stuff together

 22   here.  I didn't quite expect it.  Okay.  I am going to

 23   ask you questions related to coal ash and Duke Energy

 24   Carolinas' management of its impoundment at its eight
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  1   coal-fired plants.  You have a Bachelor of Science in

  2   Chemical Engineering; is that correct?

  3        A    That is correct.

  4        Q    Do you have any education in hydrogeology?

  5        A    I do not.

  6        Q    Okay.  You have certainly testified extensively

  7   on the subject of coal ash, though, correct?

  8        A    That is correct.

  9        Q    Are you aware that Duke Energy has provided us

 10   with a definition of coal ash?

 11        A    If you could point me where that is, I would --

 12   I would appreciate it.

 13        Q    Happy to.  If we look at De May AGO Direct

 14   Cross Exhibit Number 1, that is the Insurance Complaint.

 15        A    If you would provide to me what the number was

 16   for the prefiled on exhibits, I would be able to find it

 17   a little bit quicker.

 18        Q    Sure.  The prefiled exhibit was 13.

 19        A    Thank you.

 20        Q    Uh-huh.

 21        A    I have 13 in front of me now.

 22        Q    Great.  If we -- if you'll go to page 10, and

 23   it's paragraph 40, but it is the sentence that begins --

 24   are you there?  I'm sorry.  I don't mean to rush you.
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  1        A    Yes.  I'm on page 10.

  2        Q    All right.  Awesome.  At the very top, the

  3   second full sentence begins "Coal ash contains..."  Do

  4   you see where I am?

  5        A    Yes, I do.

  6        Q    All right.  "...contains various heavy metals

  7   and potentially hazardous constituents, including

  8   arsenic, barium, cadmium, chromium, lead, manganese,

  9   mercury, nitrates, sulfates, selenium, and thallium.

 10   Coal ash has not been defined itself as a hazardous

 11   substance or hazardous waste under federal law, although

 12   some constituents of coal ash may be hazardous in

 13   sufficient quantities or concentrations."  Did I read

 14   that correctly?

 15        A    Yes, you did.

 16        Q    Thank you.  Are you familiar with this action

 17   by the Company against the insurance company?

 18        A    I am -- I'm familiar with it.

 19        Q    All right.  And were you working with Duke

 20   Energy at the time of the Dan River spill that occurred

 21   in February of 2014?

 22        A    Yes, I was.

 23        Q    Okay.  As a result of that spill, are you aware

 24   that there was a federal criminal proceeding for
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  1   violations of the Clean Water Act at the Dan River

  2   facility, as well as violations cited at Riverbend for

  3   DEC and violations at Asheville and Cape Fear for DEP; is

  4   that correct?

  5        A    I believe that's correct.

  6        Q    All right.  And that criminal proceeding was

  7   finalized in May of 2015.  Does that date sound familiar

  8   to you?

  9        A    I don't have that date memorized, but subject

 10   to check, I would agree with you.

 11        Q    Thank you.  As a result of that federal

 12   criminal proceeding, are you aware that Duke was placed

 13   on probation for five years?

 14        A    Yes.  I am aware of that.

 15        Q    Okay.  And as part of that probation for that

 16   period of time, the federal court appointed a monitor who

 17   was to audit each of Duke Energy's facilities and provide

 18   an annual report for the Court during that five-year

 19   program -- or five-year probation period.  Are you aware

 20   of that?

 21        A    Yes, I am.

 22        Q    All right.  And have you been privy to the coal

 23   ash -- the CAM reports?  I will refer them -- to them as

 24   that.  Have you seen those CAM reports?
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  1        A    Yes, I have.

  2        Q    All right.  If you would pull Mr. Hart's

  3   Exhibit 48.

  4             MR. MARZO:  Ms. Townsend, could you repeat that

  5   number?  You faded out.

  6             MS. TOWNSEND:  Yeah.  Mr. Hart, Exhibit 4-8,

  7   48.  And that is the July 2019 Allen Environmental Audit

  8   in Support of the CAM in the federal criminal case.

  9        A    Can you repeat the number for me, please, just

 10   to make sure I have the right one?

 11        Q    Absolutely.  It's Exhibit 4-8, 48, and it's the

 12   July 2019 Allen CAM report.

 13        A    I have that in front of me.

 14        Q    All right.  Awesome.  Okay.  If you will go to

 15   -- talking about Allen for a while, if you will go to 1-2

 16   in that report.

 17        A    I am on that page.

 18        Q    Okay.  If you can confirm what it said in that

 19   -- that report that says that Allen began operation in

 20   1997 (sic) -- I'm sorry -- 1967 in Belmont and is located

 21   on over 2,000 acres, starting with two units, and then

 22   expanding and ending with five units.  Is that your

 23   understanding of the Allen facility?

 24        A    So if you can remind me -- I was looking at
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  1   page 1 dash --

  2        Q    -- 2.  That's correct.

  3        A    I see where you're talking about now.

  4        Q    Okay.

  5        A    I'm sorry.  I was not -- I was not at the

  6   correct location.

  7        Q    No problem.

  8        A    I do see section 1.2 of that section -- on that

  9   page.

 10        Q    Okay.  And we could just simply read quickly.

 11   It might be a little easier than trying to follow my

 12   question.  It says the Allen facility is located on 2,220

 13   acres in Belmont, North Carolina, and that it began

 14   operation in 1957 with Units 1 and 2, Unit 3 coming on

 15   line in 1959, 4 in the 1960, and Unit 5 in 1961; is that

 16   correct?

 17        A    That is correct.

 18        Q    And you've been to the Allen facility, correct?

 19        A    Yes.

 20        Q    Okay.  Then they speak on page 1-3 and 1-4

 21   about what at Allen constitutes what they call a CCR

 22   management area.  And CCR, of course, meaning coal

 23   residuals, correct?

 24        A    It's coal combustion residuals.
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  1        Q    Right.  All right.  And so those are -- excuse

  2   me -- Allen, a retired ash basin, correct?

  3        A    Correct.

  4        Q    From structural fills?

  5        A    Yes.

  6        Q    And ash storage -- ash storage areas, and there

  7   apparently are two unlined ash storage areas, correct?

  8        A    That is correct.

  9        Q    All right.  We have a retired ash basin

 10   landfill, correct?

 11        A    Yes.

 12        Q    And an active ash basin?

 13        A    Yes.  That's all areas at the Allen site that

 14   have coal ash associated with them.

 15        Q    Okay.  And can you tell me when the Allen

 16   retired ash basin was retired?

 17        A    It was -- if you'll give me one moment, and I

 18   have that -- that information.  The Allen retired ash

 19   basin was -- ended operation in 1973.

 20        Q    Thank you.  And can you tell us how?

 21        A    It was retired with -- well, currently, it has

 22   a -- the retired ash basin landfill that's located on top

 23   of it, and that retired ash basin landfill does have a

 24   liner associated with it, and there are other parts of
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  1   the RAB that is -- has soil on top of it as a cover.

  2        Q    All right.  So they took the retired ash basin

  3   and put a landfill on top of it; is that correct?

  4        A    Over portions of it, there is a permitted

  5   landfill that's on top of the retired ash basin.

  6        Q    But it doesn't cover the entire ash basin; is

  7   that correct?

  8        A    That is correct.

  9        Q    All right.  Turning to the subject of wells --

 10             MS. TOWNSEND:  I'm going to get into another

 11   topic, Chair Mitchell.  I don't know if you want me to.

 12   It's 12:57.

 13             CHAIR MITCHELL:  Yeah.  It may make sense, Ms.

 14   Townsend, at this point in time to end for the day before

 15   you begin your next set of questions.  So we will be in

 16   recess until Tuesday morning at 9:00.  Thank you very

 17   much, everyone.

 18             MS. TOWNSEND:  Thank you.

 19  

 20  

 21  

 22

 23

 24
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1                CHAIR MITCHELL:  All right.  Hearing

2     none, Ms. Townsend, you may proceed.

3                MS. TOWNSEND:  Thank you,

4     Chair Mitchell.

5 Whereupon,

6                  JESSICA L. BEDNARCIK,

7    having previously been duly affirmed, was examined

8           and continued testifying as follows:

9 CONTINUED CROSS EXAMINATION BY MS. TOWNSEND:

10     Q.    On Friday, Ms. Bednarcik, which seems a long

11 time ago, we were talking about Mr. Hart's Exhibit 48,

12 so if you could get that back in front of you.  And

13 that is a July 2019 Allen environmental audit in

14 support of the court-appointed monitor in the federal

15 criminal case.

16     A.    I have Mr. Hart's Exhibit 48 in front of me

17 now.

18     Q.    Thank you very much.  And we talked briefly

19 about the fact that the CAM report came about because

20 of Duke being on probation in that federal criminal

21 case, correct?

22     A.    As part of our plea agreement, yes, the

23 court-appointed monitor conducted audits at all of our

24 facilities.
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1     Q.    All right.  And that ended, since the federal

2 case was -- can't talk -- May of 2015, it ended in

3 May of 2020, the probation, correct?

4     A.    That is correct.

5     Q.    If you'll go to page 1-12, we are going to

6 turn to the subject of wells.  Are you with me?

7     A.    I am on page 1-12.

8     Q.    Okay.  According to that report, it says

9 that -- at the very last full paragraph, the last --

10 third to the last line, it says:

11           "The Allen facility CAMA groundwater

12 monitoring network consists of sampling 33 wells

13 quarterly and 103 wells semiannually beginning the

14 first quarter of 2019"; is that correct?

15     A.    That is what it states specifically on the

16 CAMA groundwater monitoring network, yes.

17     Q.    Is that your understanding of the CAMA

18 monitoring network?

19     A.    Based upon what I'm reading in this document,

20 that that's when the CAMA groundwater monitoring

21 network began, the first quarter of 2019.  But

22 Mr. Wells, who is coming up later on in the hearing,

23 also has a good knowledge of the groundwater systems at

24 all of our plants, so he can also answer questions

76



DEC-Specific Rate Hearing - Vol 14 Session Date: 9/8/2020

Noteworthy Reporting Services, LLC www.noteworthyreporting.com
(919) 556-3961

Page 14

1 related to groundwater monitoring.

2     Q.    Thank you.  But, in the meantime while I have

3 you, can you tell me how many monitoring wells were in

4 place before this requirement in 2019 came into

5 existence?

6     A.    Ms. Townsend, I don't have that number in

7 front of me.  Mr. Wells knows about the history of our

8 groundwater monitoring at all of our sites, and that

9 would be a better question that he would be able to

10 answer.  I do not have that information in front of me.

11     Q.    So you don't know if this requirement

12 required the Company to put in 136 wells by 2019?

13     A.    Ms. Townsend, I do know that, as part of the

14 CAM -- or excuse me, the CAMA, North Carolina CAMA,

15 Coal Ash Management Act, that there was a significant

16 number of wells that were put in in response to the

17 passage of the Coal Ash Management Act, and also a

18 significant number of wells that were installed as part

19 of the federal CCR rule related to our groundwater

20 monitoring.  So with the passage of both those rules,

21 there was a significant number of wells that were

22 required to meet the requirements of those rules.

23     Q.    All right.  In fact, if you would turn to AGO

24 Prefiled Cross Exhibit 25, which is the DEC's response
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1 to the AGO Data Request 2-1.

2     A.    Ms. Townsend, can you could give me that

3 number again, please?

4     Q.    Yes.  25.

5                CHAIR MITCHELL:  Ms. Townsend, I'm going

6     to interrupt you here.  This document is indicated

7     as being confidential.  Is that actually the case?

8                MS. TOWNSEND:  No.  We determined -- we

9     spoke with the Company, and they gave us clearance

10     that this is no longer confidential.

11                CHAIR MITCHELL:  Okay.  Well, as it is,

12     at least the copy I am looking at is marked

13     confidential.  I'd just like confirmation from the

14     Company that that is, in fact, the case.

15                MS. TOWNSEND:  I believe Mr. Mehta and I

16     were the ones that discussed the confidentiality

17     part of that.  Mr. Mehta?

18                MR. MEHTA:  Chair Mitchell, that is, in

19     fact, the case.

20                CHAIR MITCHELL:  Okay.  Well,

21     Ms. Townsend, let's go ahead and mark the document.

22     And I would like the record to clearly reflect that

23     the document is not confidential.  So let's go

24     ahead and mark it, please, ma'am.
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1                MS. TOWNSEND:  Yes.  If we could mark

2     that exhibit as AGO Bednarcik Direct Cross Exhibit

3     Number 1.

4                CHAIR MITCHELL:  All right.  The

5     document will be so marked.  And again, for

6     purposes of the record, the document is not

7     confidential.

8                MS. TOWNSEND:  Thank you.

9                (AGO Bednarcik Direct Cross Exhibit

10                Number 1 was marked for identification.)

11     Q.    Ms. Bednarcik, if you will turn to page 11 of

12 that document.

13                (Pause.)

14                THE WITNESS:  Ms. Townsend, I think I am

15     on page 11.  This data request has lots of

16     attachments with it, so if you could describe the

17     page just to make sure I'm on the correct page that

18     you're looking at.

19     Q.    Right.  Actually, it had page numbers on it.

20 Page 11 and 12 at the very top, and it's a table which

21 shows program, site, location, number of wells,

22 sampling frequency, and months sampled; do you see that

23 table?

24     A.    Yes, I am on that table.  Thank you.
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1     Q.    And if we would go -- I will tell you that

2 the tabs did not come across, but page 11 is the 2018

3 groundwater monitoring, and the page 12 is the 2019

4 groundwater monitoring.  Okay.

5           Going to page 12 -- 11, and if you look at

6 Allen under CAMA, and Allen is the -- acronym is ALN,

7 and it shows that there are 125 wells in 2018; is that

8 correct?

9     A.    That is correct.

10     Q.    All right.  And then if we go to 2019, we see

11 that, for CAMA, there are 103 under semiannual and 33

12 under quarterly, correct?  I know it's very small

13 print, I apologize.  Do you see?

14     A.    So on page 12 of 12, it does show, for CAMA

15 for Allen, 103 for semiannually and 33 for quarterly.

16     Q.    All right.  So that would be the 136 wells

17 that the CAM report talks about, correct?

18     A.    It appears so, yes.

19     Q.    All right.  Now, the requirement to establish

20 the CAMA groundwater monitoring network is not based on

21 an exceedance or a violation, but it's part of the

22 general requirement of CAMA; is that correct?

23     A.    That is my understanding of the Coal Ash

24 Management Act and the groundwater monitoring
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1 requirements for CAMA, yes.

2     Q.    Okay.  Do you know who determined the number

3 of wells needed for the CAMA groundwater network?

4     A.    Well, Mr. Wells may be able to answer

5 specifically.  My understanding with CAMA is that the

6 Company worked with the North Carolina Department of

7 Environmental Quality on the number of wells and where

8 their location would be, as well as where they would

9 be, whether it's a shallow well, or a deep well, or a

10 midrange well.  So my understanding is that the numbers

11 changed as we have gone through the program based upon

12 communications with DEQ.

13     Q.    Okay.  And what is your understanding as to

14 why more than 100 wells were needed for the CAMA

15 network at Allen?

16     A.    So again, Mr. Wells would be able to answer

17 probably a little bit more than I could.  My

18 understanding, though, is that the wells were --

19 additional wells were required by NCDEQ as we were

20 looking at the monitoring well network, make sure that

21 the state and the Company had a good picture for

22 modeling efforts, a good picture of the groundwater --

23 state of the groundwater at that site.  But

24 specifically why each individual well was needed, that
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1 would be a question of going back and forth with NCDEQ.

2     Q.    Okay.  So it would appear that, prior to

3 2019, DEQ did not feel there was a good picture of what

4 the groundwater monitoring was at Allen; is that

5 correct?

6     A.    So I do not know what the North Carolina

7 Department of Environmental Quality's thoughts were

8 prior to 2019.  I only know that, as part of meeting

9 the requirements of the Coal Ash Management Act, that

10 this is the process to meet those requirements.

11 Working with the state agency, these were the wells

12 that they asked us to install and we did install.

13     Q.    Okay.  Do you know what the approximate costs

14 were of installing these wells?

15     A.    I do know that the Company has provided, as

16 part of this case, a breakdown per site and breakdown

17 by category of related -- and one of the categories is

18 groundwater monitoring.  I do not know, other than what

19 would be in that one line item for groundwater

20 monitoring, which includes installation as well as

21 monitoring, but I don't have in front of me the

22 specific cost to install each and every well at the

23 site.

24     Q.    Do you have an approximate cost?
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1     A.    I do not, not as I sit here today.

2     Q.    All right.  Returning to the CAM report on

3 page 1-4 -- 1-14.

4     A.    Ms. Townsend, I closed that one.  Let me make

5 sure, it was 48?

6     Q.    48, that's correct.  You might as well keep

7 that one open for a little while, please.

8     A.    (Witness peruses document.)

9           I am on page 1-14.

10     Q.    Great.  And if you will look at -- there's a

11 provision, CCR rule, and the second paragraph talks

12 about the fact that the multiunit CCR groundwater

13 monitoring network consists of 48 CCR monitoring wells,

14 including four background wells, and you're currently

15 sampling an additional 24 monitoring wells to assist in

16 the CCR characterization.

17           Can you tell me whether or not those 48

18 wells, or 72 if we add the additional ones, are the

19 same wells that are being used for the CAMA network?

20     A.    So again, I don't have the exact -- each and

21 every well in front of me.  Just reading what's on the

22 page and what I know from talking with the teams that

23 are doing the groundwater monitoring.  In some cases we

24 are able to utilize wells for both CAMA and CCR and
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1 some wells we cannot, depending upon the specific

2 requirements of groundwater monitoring that's required

3 in CAMA and CCR.

4           So where we can, we do utilize the well in

5 both locations, but in some cases we cannot to meet the

6 requirements of both the areas.  But I do not have in

7 front of me the number that served both or the number

8 that only served one.

9     Q.    Okay.  Do you know when DEC was required to

10 establish the CCR groundwater monitoring network at

11 Allen?

12     A.    So the federal CCR rule was passed, I think

13 it became effective in October of 2015, if -- I'm going

14 off of memory.  And I think it was originally published

15 in the April time frame.  So the requirements under the

16 CCR rule would have come with the passage of the CCR

17 rule.

18     Q.    Okay.  In reference to the CCR rule, who

19 determined the number of wells required to be monitored

20 at Allen?

21     A.    So with the CCR rule, we do have a number of

22 subject matter experts who are well-versed in the CCR

23 rules in specific areas, especially on the groundwater.

24 So it was working with understanding what the rule
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1 requirements are.  And then also working with the state

2 agencies, because the information also goes -- as far

3 as I understand, goes to the state agencies.

4           But specifically on the number of wells

5 required for the CCR rule, I think that would be a

6 better question for Mr. Wells specifically on those.

7     Q.    Do you know where the data from the CCR

8 groundwater monitoring network is sent?

9     A.    My understanding is that the CCR data is also

10 sent to the North Carolina Department of Environmental

11 Quality, but that would be best double-checked with

12 Mr. Wells.  It is also posted on our public website

13 because it is a requirement under the CCR rule to do

14 postings and make it publicly available.

15     Q.    Okay.  And there is a general requirement

16 under CCR to have a -- what they call detection

17 groundwater monitoring network; is that correct?

18     A.    Yes, that is my understanding.

19     Q.    It would appear, then, that both DEQ and the

20 federal rules requirement for these groundwater

21 monitoring networks found the groundwater monitoring

22 being done at Allen insufficient; would that be

23 accurate?

24     A.    So, Ms. Townsend, how I would characterize it
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1 is that the North Carolina CAMA act, and as well as the

2 CCR requirement, CCR rule had additional requirements,

3 specific requirements related to those regulations

4 specifically on groundwater monitoring.  And the wells

5 that we installed and the monitoring that we're doing

6 is specifically related to the requirements of those

7 two acts.

8     Q.    Okay.  If I could turn you to AGO Prefiled

9 Cross Exhibit 27, which is labeled as groundwater

10 monitoring requirements of the CCR rule.

11     A.    I have that exhibit in front of me.

12     Q.    All right.  Just waiting for Chair Mitchell.

13                MR. MARZO:  Chair Mitchell, not an

14     objection, just for efficiency purposes, I just

15     want to reiterate that, as the Commission is well

16     aware, Mr. Wells will be testifying in the rebuttal

17     phase of this case.  And I think some of these

18     questions are questions that are better asked to

19     Mr. Wells.  So I just raise that so the parties

20     know as well as Ms. Townsend.

21                CHAIR MITCHELL:  All right.  Thank you,

22     Mr. Marzo, we'll let Ms. Townsend continue

23     recognizing -- and if the witness -- if the witness

24     feels that Mr. Wells is better suited to answer the
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1     question, she may so indicate.

2                Ms. Townsend, let's go ahead and get

3     this document marked, please, ma'am.

4                MS. TOWNSEND:  Yes.  If we could mark

5     that as exhibit AGO Bednarcik Direct Cross Exhibit

6     Number 2.

7                CHAIR MITCHELL:  All right.  It will be

8     so marked.

9                MS. TOWNSEND:  Thank you.

10                (AGO Bednarcik Direct Cross Exhibit

11                Number 2 was marked for identification.)

12     Q.    According to this exhibit, if you'll turn to

13 page 6, Ms. Bednarcik, it's under -- it's not --

14 unfortunately, not numbered, but it's under a --

15 something that's called "what's next," and then they

16 talk about detection groundwater monitoring initial

17 phase.

18           Do you see where I am?

19     A.    I am on that page.

20     Q.    Thank you.  The last full paragraph there

21 talks about the Appendix 3 constituents, which are

22 considered by EPA to be the leading indicators of

23 whether constituents are migrating from a CCR unit,

24 correct?
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1     A.    Correct.

2     Q.    Okay.  And those are boron, calcium,

3 chloride, fluoride, pH, sulfate, and total dissolved

4 solids, correct?

5     A.    According to this document, those are

6 constituents that are included in the Appendix 3.

7     Q.    All right.  And according to the CCR rule, if

8 you'll begin on page 6 and 7, it talks about the --

9 after completion of the sampling analysis of the

10 detection monitoring phase, EPA interprets the

11 regulations to mean that the first statistical

12 evaluation is to be completed no later than

13 October 17, 2017 for Appendix 3 for statistically

14 significant increases over background concentration for

15 each constituent in every downgradient well.  If there

16 is an SSI for any constituent in any well, the site

17 must then begin assessment monitoring within 90 days.

18           Does DEC have to do any assessment

19 monitoring?

20     A.    Yes, we do.

21     Q.    All right.  And the constituents that are

22 looked for are under Appendix 4, which are shown on

23 that Table 1 on page 7 of Bednarcik Direct Exhibit

24 Number 2, correct?

88



DEC-Specific Rate Hearing - Vol 14 Session Date: 9/8/2020

Noteworthy Reporting Services, LLC www.noteworthyreporting.com
(919) 556-3961

Page 26

1     A.    I do see that Table 1, it lists Appendix 4

2 constituents for assessment monitoring.

3     Q.    Okay.  And if you will go back to the CAM

4 report on page 1-14.

5     A.    I have 1-14 in front of me again.

6     Q.    Okay.  It says that, on December 14th, Duke

7 Energy provided notice.  As you indicated, they have to

8 provide notice on the website for certain things.  And

9 on this occasion, they filed notice that the following

10 CCR rule Appendix 4 constituents were detected at

11 levels above the applicable groundwater protection

12 standard; do you see that?

13     A.    I do see where that's written in the

14 document.

15     Q.    All right.  And on 1-15, it actually lists

16 what those constituents were for the active ash basin,

17 the retired ash basin, and the retired ash basin

18 landfill.  And there's arsenic, beryllium, cadmium,

19 cobalt, lithium, and thallium.  And that was on

20 December 14, 2018; is that correct?

21     A.    So it appears that on the 14th is when we

22 posted notice related to the Appendix 4 constituents.

23     Q.    All right.  So in addition to detection

24 monitoring, which is required as the general standard
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1 requirement, DEC is also doing the assessment

2 monitoring, which I assume requires more sampling and

3 more often; would that be accurate?

4     A.    So the specific requirements for groundwater

5 monitoring as it relates to the CCR or the frequency,

6 Mr. Wells would be able to answer that.  But it does --

7 my understanding is that the CCR rule and CAMA clearly

8 lay out what the requirements are for groundwater

9 monitoring, and, of course, we would meet those

10 requirements.

11     Q.    All right.  And based on our earlier

12 discussion on Friday, and as identified in the

13 insurance complaint, three of those constituents that

14 were found to be detected at levels above the

15 applicable groundwater monitoring protection standards

16 were arsenic, cadmium, and thallium, and these are all

17 constituents of coal ash that Duke Energy has

18 acknowledged may be hazardous in sufficient quantities

19 or concentrations, correct?

20     A.    So I do not have the insurance one memorized

21 or in front of me, but that sounds like -- I believe

22 the insurance document did include those.  And you did

23 really state one thing that "may," and it really

24 depends on the concentration and also on the receptors.
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1 And as far as I know -- and again, Mr. Wells will be

2 able to talk about this -- we have not found any

3 receptions to human health related to our groundwater

4 impacts.

5     Q.    All right.  If you will turn now to AGO

6 Prefiled Cross Exhibit 17, which is labeled as Allen's

7 DEQ CCR Service Impoundment Closure Determination.

8     A.    I have that document in front of me.

9     Q.    All right.

10                MS. TOWNSEND:  Chair Mitchell, we would

11     like to mark that exhibit as AGO Bednarcik Direct

12     Cross Exhibit Number 3.

13                CHAIR MITCHELL:  All right,

14     Ms. Townsend, it will be so marked.

15                MS. TOWNSEND:  Thank you.

16                (AGO Bednarcik Direct Cross Exhibit

17                Number 3 was marked for identification.)

18     Q.    If you would turn to page 10 of that

19 document, Ms. Bednarcik, it would appear that DEQ also

20 discovered contaminants in 2018 and 2019.  And if

21 you'll read at the very top -- well, it says, "The

22 tables below summarize the results of the model

23 simulations."  But it talks about the boron

24 concentrations depicted in each table represent the
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1 maximum boron concentrations in any layer, and then --

2 of the model.  And then they talk about the

3 4,300-foot-wide contamination plume depicted in the

4 table spans the entire length of both ash basins, the

5 retired ash basin, and the active ash basin; is that

6 what it says?

7     A.    That is what it says.

8     Q.    All right.

9                MR. MEHTA:  Ms. Townsend, this is

10     Kiran Mehta, could you give me the AGO exhibit

11     number again?

12                MS. TOWNSEND:  Yes.  That was 17.

13                MR. MEHTA:  Thank you.

14                MS. TOWNSEND:  You're welcome.

15     Q.    To your knowledge, Ms. Bednarcik, was coal

16 ash the only waste stream that was disposed at the

17 Allen coal ash plant?

18     A.    My understanding is that there were other

19 streams that were permitted for discharge into the

20 basins that were from the operations of the plant.  So

21 some was wash-down water, some was from the boiler

22 wash-down, and also some at FGD streams.

23     Q.    All right.  In fact, if you would go -- if

24 you would look at Mr. Hart's testimony, if you have
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1 that with you.

2     A.    I do.  I have multiple binders with

3 Mr. Hart's testimony, so if you tell me which one, that

4 would help.

5     Q.    It's on page 74 of his actual testimony.

6     A.    (Witness peruses document.)

7           I'm on page 74 of his testimony.

8     Q.    Thank you, Ms. Bednarcik.  Looking at lines 2

9 through 6, it indicates that, in addition to CCRs, as

10 you indicated there were additional wastewaters.  And

11 he refers to them as pretreated domestic wastewater,

12 stormwater from the coal pile area, miscellaneous

13 stormwater flows, a yard drain sump, a water treatment

14 filter backwash, metal cleaning waste, treated

15 groundwater, laboratory waste, floor drain water,

16 metal -- whoops, I think that's a repeat -- landfill

17 leachate, and FGD wastewaters, correct?

18     A.    Yes, I see where that's stated there.

19     Q.    Okay.  Thank you.

20           In the Company's closure activities at Allen,

21 how will each of these additional waste streams or

22 materials be handled?

23     A.    So part of the North Carolina CAMA, as well

24 as the federal CCR rule had us -- was -- there was
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1 requirement to remove all waste streams from the basins

2 by a date certain.  And those waste streams will now be

3 treated through on-site water treatment systems and

4 will continue to go through our permitted discharge.

5     Q.    Were those water systems available before?

6     A.    Before what, Ms. Townsend?

7     Q.    Before CAMA?

8     A.    Yes, those treatment systems were available

9 on the market prior to CAMA, but we were -- we had

10 approval to utilize the ash basins in order to do

11 treatment.  And the discharge, the NPDES discharge was

12 out from the basins.  So the agency knew that these

13 waste streams were being treated through the ash

14 basins.

15     Q.    But they chose to use the ash basins instead

16 of the -- so there have been no new installations since

17 CAMA came into existence and the CCR is being removed;

18 is that correct?

19     A.    I'm not quite sure what you're asking.  If

20 you could ask your question again, I would appreciate

21 it.

22     Q.    Sure.  Under CAMA, I'm assuming that there's

23 been some decanting and dewatering of the various ash

24 basins at Allen.  So when that happened, what happened
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1 to where those had waste streams were going to go?  You

2 indicated that there were some other waste treatment

3 facilities there.  Were additional ones actually

4 installed for the purpose of wastewater treatment?

5     A.    So prior to the requirements of CAMA and CCR,

6 waste streams were treated through the ash basins.

7 They were used as a treatment system.  And as I

8 mentioned before, the discharge out of those ash basins

9 was part of our permitted NPDES discharge.  With CAMA

10 and CCR coming about, there were requirements to remove

11 flows to the basins, one for bottom ash, one for fly

12 ash, one for all waste streams.

13           So the Company, over the last number of

14 years, has been providing and doing projects at all of

15 our sites in order to continue to maintain electricity

16 usage.  And for the sites that retired, also to remove

17 those streams, for example, stormwater from the basin,

18 and have set up water treatment systems as needed to

19 handle those waste streams.

20           You mentioned also decanting and dewatering,

21 and those still go through the permitted NPDES

22 discharge, and where needed we install treatment

23 systems for -- to be able to handle the material that

24 is being decanted and dewatered from the ash basins,
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1 themselves.

2     Q.    Thank you.  Do you agree with Mr. Wells'

3 position that manganese is a secondary constituent, and

4 any exceedances beyond the 2L standards were simply

5 background or naturally occurring at Allen?

6     A.    So Mr. Wells will be coming up.  My

7 understanding of manganese, I know it is naturally

8 occurring in the North Carolina region, which is one of

9 the reasons why we do background sampling.  So I do

10 agree that manganese is one of the items that we see in

11 background.

12     Q.    All right.  If you would turn to Mr. Hart's

13 testimony, if you'll go to page 79.

14     A.    I am on page 79.

15     Q.    Thank you.  And first, would you agree that

16 the 2L groundwater standard for manganese is

17 50 micrograms per liter?

18     A.    That is what Mr. Hart has in -- showing on

19 line 3 and 4.  And I don't have the 2L standards in

20 front of me, but I have no -- subject to check, I would

21 agree with him.

22     Q.    Thank you.  So on the graph on page 79, that

23 2L standard is shown as a red dash, correct?

24     A.    That appears to have the 2L standard as a red
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1 dash, yes.

2     Q.    All right.  And it shows that two background

3 wells, AB12-D and AB12-S, both fall below the 2L

4 standard of 50 micrograms per liter; do they not?

5     A.    For these two specific wells, that is what

6 shows.  But I do not know what other background wells

7 Mr. Hart did not put on this.  I believe that there are

8 some additional background wells around the Allen

9 station other than just these two wells.

10                MR. MARZO:  Chair Mitchell, I'm going to

11     object here.  As Ms. Bednarcik has stated several

12     times, Mr. Wells is the one who the Company has

13     brought forward who can respond to these

14     groundwater questions.  I haven't objected to

15     Ms. Townsend to this point, but if we're going to

16     walk through Mr. Hart's testimony, simply read it

17     and ask Ms. Bednarcik to just affirm that it says

18     what it says, I just think that's an inefficient

19     waste of time, Commissioners, and not appropriate.

20                CHAIR MITCHELL:  All right.

21     Ms. Townsend, how do you respond?

22                MS. TOWNSEND:  Well, Ms. Bednarcik has

23     testified regarding every one of the facilities,

24     and her knowledge of the facilities, and the costs
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1     incurred in doing what needs to be done at those

2     facilities.  And certainly, if are there are issues

3     regarding contamination requiring additional monies

4     being paid, then I believe that that information is

5     vital to the Commission.  And I think that going

6     through the fact that they considered manganese not

7     to be anything to worry about, and to discover

8     that, in fact, it was of great concern, I think is

9     important for the record.

10                CHAIR MITCHELL:  All right.

11     Ms. Townsend, I'm going to let the questions --

12     I'll let you proceed with your questions.  You've

13     heard Mr. Marzo and Ms. Bednarcik indicate the

14     questions for which Mr. Wells is better suited to

15     testify.  Ms. Bednarcik, if you're not suited -- if

16     Mr. Wells is better suited to answer one of

17     Ms. Townsend's questions, please so indicate and we

18     can move on.

19                All right, Ms. Townsend, please proceed.

20                MS. TOWNSEND:  All right.

21     Q.    If the other five wells that show

22 concentrations at various times from 2004 to 2019 above

23 the 50 micrograms per liter, correct?  This graph shows

24 that?
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1     A.    Yes, Ms. Townsend, this graph -- the specific

2 wells that Mr. Hart pulled out for this graph do show

3 that.  But, as I mentioned earlier, there are a number

4 of additional wells, and locating these specific wells,

5 I don't know by name exactly where they were around the

6 basin, themselves.

7     Q.    So specifics of Mr. Wells, thank you.

8           But looking at the graph, two wells, AB097 --

9 09-S and AB10-S show high concentrations, one at more

10 than 10,000 micrograms per liter, and the other at more

11 than 1,000 micrograms per liter; is that correct?

12     A.    For those two specific wells that Mr. Hart

13 shows on this graph, that is the concentrations that we

14 saw out of those wells; but again, not knowing where

15 they are in relationship to the basin: side gradient,

16 downgradient, if they were -- that would provide a

17 better clear picture understanding where exactly these

18 were.

19     Q.    Thank you.  Going back to Hart Exhibit 48, if

20 you will turn to 1-16.

21     A.    (Witness peruses document.)

22     Q.    Under 1.2.4; are you with me?

23     A.    Yes, I am at 1-16.

24     Q.    Okay.  And it says:
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1           "The Allen facility completed a long-term

2 water management project that redirects the flows

3 currently entering the active ash basin to a new lined

4 retention basin.  The project including the -- included

5 the disturbance of 92 acres and the movement of over

6 500,000 cubic yards of material."

7           Is that what this says?

8     A.    That is what the document states.

9     Q.    And is it correct?

10     A.    Yes.

11     Q.    All right.

12     A.    We did install a lined retention basin in

13 order to handle as part of the treatment system of

14 those flows.

15     Q.    And when was that basin -- when did they --

16 you begin the construction of that basin?

17     A.    I believe I have that.  If you give me one

18 moment to look, I can see if I have when it started

19 construction.  Hold on one moment.

20     Q.    Okay.

21     A.    (Witness peruses document.)

22           So, Ms. Townsend, I was able to find for

23 specifically the Allen lined retention basin, based

24 upon my notes, construction in the field started in
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1 July of 2017, and the in-service happened in October

2 time frame of 2018.

3     Q.    Okay.

4     A.    That does not include any type of engineering

5 or permitting that happened before that, but

6 specifically in-the-field construction started

7 July 2017, according to my notes.

8     Q.    Thank you very much.  Would you explain the

9 phrase that is used here, "a long-term water" -- I

10 can't talk today -- "a long-term water management

11 project"; could you explain what is meant by that?

12     A.    So Duke Energy did not write this report.

13 This was written by the court-appointed monitors --

14 auditors, so I don't know specifically what they meant

15 by using the term "long-term water management project."

16 But I will state that the lined retention basin is

17 also -- when it was installed, was to handle the

18 material that used to go to the basin from the plant in

19 order to continue operations of the plant.

20           So the best I can be able to look at the

21 words and try to understand what they might have been

22 stating is that that lined retention basin would be

23 used for the life of the plant and operation of the

24 plant.
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1     Q.    All right.  And just for clarification, my

2 understanding based on the introductory paragraphs of

3 the CAM reports, all of the information is obtained

4 from Duke and/or at the Duke facility.

5           Could you tell us approximately the cost of

6 this basin?

7     A.    So, in front of me, I do have an approximate

8 cost for the lined retention basin, itself; and

9 according to my notes, it was roughly $39 million.

10     Q.    Okay.  Thank you.  And if we could turn to

11 one of your exhibits now, if you would, Exhibit 5.

12     A.    (Witness peruses document.)

13           I have Exhibit 5 in front of me.

14     Q.    All right.  You indicated that this provides

15 site details and a description of the work performed

16 and to be performed at Allen; is that correct?

17     A.    Yes.  For the material -- the work performed

18 at Allen, that was included in the ARO accounting, yes.

19     Q.    All right.  And was this document prepared by

20 you?

21     A.    It was prepared underneath my supervision.

22     Q.    All right.  If you will go to page 2, under

23 Roman numeral II, the fourth paragraph talks about cap

24 in place is the Company's preferred closure method for
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1 Allen because it is environmentally protective,

2 unobtrusive, and economical; is that what you wrote?

3     A.    Yes.

4     Q.    Okay.  However, that's not the closure method

5 that's going to be used for Allen, is it?

6     A.    So, Ms. Townsend, when this was submitted, it

7 was after the April 1st orders had come through from

8 North Carolina DEQ where the North Carolina DEQ chose,

9 and CAMA allows them to choose the option for explore,

10 removal, and closure of the ash basins.  So this was

11 written before that -- or after the April 1st order

12 when we were -- also had submitted our

13 administrative -- Office of Administrative Hearing

14 contention against the April 1st order.  So at that

15 time when this was submitted, that was the Company's

16 position for cap in place, yes.

17     Q.    Totally understand.  So Allen is one of the

18 facilities that was the subject of the DEQ's closure

19 determination in April of 2019, as we saw with your AGO

20 Bednarcik Direct Cross Exhibit 3; is that correct?

21     A.    So the AGO Cross Exhibit 3 is the

22 North Carolina DEQ's determination for closure of

23 Allen, yes.

24     Q.    Yes.  Okay.  If you would turn to Duke

103



DEC-Specific Rate Hearing - Vol 14 Session Date: 9/8/2020

Noteworthy Reporting Services, LLC www.noteworthyreporting.com
(919) 556-3961

Page 41

1 Energy's settlement agreement, including DEQ, which is

2 Public Staff Junis Exhibit 1.

3     A.    (Witness peruses document.)

4           I have that document in front of me.

5     Q.    Thank you.  Are you familiar with the

6 document?

7     A.    Yes, I am.

8     Q.    Were you involved in the settlement

9 negotiations?

10     A.    Yes, I was.

11     Q.    Okay.  And if you will go to page 3 and 4, at

12 the bottom of 3, under paragraph 7A, it talks about the

13 Allen steam station, correct?

14     A.    Yes, it does.

15     Q.    All right.  And it indicates -- talks about

16 the two CCR impoundments, the retired ash basin, and

17 the active ash basin.  And it says the retired ash

18 basin is approximately 123 acres and contains

19 approximately 6,100,000 tons of coal ash; and the

20 active ash basin is approximately 170 acres and

21 contains approximately 10,480,000 tons of coal ash,

22 correct?

23     A.    Yes, that is what the document states.

24     Q.    Is it accurate, to the best of your
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1 knowledge?

2     A.    Yes, to the best of my knowledge, it is

3 accurate.

4     Q.    All right.  You're familiar with the

5 footnotes on page 4 of the agreement?

6     A.    Yes, I am.

7     Q.    All right.  And can you briefly explain for

8 us your understanding of those footnotes?

9     A.    If you give me one moment to read through

10 it -- it's been a while since I've read through it --

11 just to make sure.

12     Q.    Absolutely.

13     A.    (Witness peruses document.)

14           So, Ms. Townsend, I've read through footnote

15 2 again.  If you could repeat your question, I would

16 appreciate it.  Thank you.  You're on mute.

17     Q.    Sorry.  I have the button off all the time, I

18 forgot.  Sorry, Ms. Bednarcik.

19           What I was asking is, if you could just do a

20 brief summary of what your understanding of why a

21 footnote is there -- 4 is there and what it pertains

22 to?

23     A.    Of course, Ms. Townsend.  So one of the areas

24 that the Company and North Carolina DEQ had a
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1 disagreement on was the fact that the retired ash basin

2 and the ash fills that had been placed under the

3 distribution of residual solids permit that was issued

4 by DEQ -- and the retired ash basin was also a

5 permitted facility under DEQ -- they were placed on top

6 of the retired ash basin.

7           So one of the things that was -- and a point

8 of disagreement between the Company and DEQ was our --

9 the Company's understanding is that, since those were

10 permitted facilities and they acted as a cap on top of

11 basin, that the material underneath the basin -- or

12 underneath those specific permitted facilities was not

13 included; and the excavation orders was not -- or did

14 not need to be excavated under the orders because it

15 was a cap on top of it.

16           The department's position was that the

17 inactive ash basin -- the retired ash basin, excuse

18 me -- retired ash basin at the Allen site needed to be

19 removed in its entirety even though it had those

20 permitted facilities on top of it.  So that was a point

21 of contention, so that is why the footnote is there,

22 because it clearly lays out that this was an area that

23 the Company and DEQ had a disagreement about.

24     Q.    All right.  And how was that disagreement
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1 resolved regarding Allen?

2     A.    Specifically for Allen, when we were -- and

3 it lays it out actually in the settlement agreement,

4 that the Company will be excavating all of the material

5 on site and the retired ash basin.  That includes

6 removing the permitted landfill and the areas -- the

7 ash fills at the Allen site.

8     Q.    All right.  And if we go to page 5 and 6,

9 again pertaining to Allen, it sets out basically the

10 closure process via excavation at Allen, correct?

11     A.    Yes, the excavation of the areas I had just

12 mentioned.

13     Q.    Right.  And if we go to page 6, in paragraph

14 10, the first full sentence talks about:

15           "Duke Energy shall remove or permanently

16 close all pipes currently running through or beneath

17 the retired ash basin and active ash basin," correct?

18     A.    That is what the document states.

19     Q.    And that particular provision about closing

20 all pipes is for every facility included in this

21 agreement; is that correct?

22     A.    Going off of memory, that is correct.

23     Q.    All right.  And can you tell us why that

24 provision is there?
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1     A.    So that specific provision was a requirement

2 that the agency asked us to put in based upon my

3 understanding at the sites that we have removed any of

4 the discharge pipes that go into basins; and we have

5 also either removed or pulled up any of the pipes that

6 are going out from basin, other than, of course, the

7 permitted NPDES discharge.

8           So that one sentence being in there was just

9 a -- my understanding of why it was put in there was,

10 if we were to come across anything while we were doing

11 excavation, is just to confirm and to solidify that

12 those would be removed.

13     Q.    Thank you.  And I believe, if we go to

14 paragraph 11, which is right below that, the

15 disposition of other coal ash, that's what you were

16 referring to regarding the footnotes; is that correct?

17     A.    Yes, ma'am.

18     Q.    All right.  And so is the Company seeking

19 recovery for the disposition of this other coal ash

20 that it contends is not regulated by CAMA?

21     A.    Yes.  And that is because it is being --

22 again, going back to DEQ's position was that the --

23 that CAMA does require excavation of all basin ash, and

24 that would include removing the ash that is on top of
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1 it.  You can't get to the material underneath until you

2 remove the material on top.

3           So because of the settlement agreement,

4 because of DEQ's position that all basin ash is covered

5 by CAMA, and the excavation is required of all the

6 basin ash, and we have to remove that material on top,

7 then yes, that is all needed in order to meet the

8 requirements of CAMA.

9     Q.    All right.  Do you believe the agreement is a

10 reasonable and prudent plan for the closure of Allen?

11     A.    Yes, I do.

12     Q.    Okay.  You state in your summary that the

13 Company has performed, quote, initial site work, end

14 quote, to prepare for closure, and that it would have

15 been undertaken had the Company pursued excavation from

16 the start.

17           What did this initial site work entail?

18     A.    So specifically what it related to my

19 testimony, the work that was done on the site -- and

20 really that is part of what is included in this

21 specific rate case, which went through

22 January of 2020 -- was work that was required on site

23 in order to remove material from the basin -- or excuse

24 me, remove all flows to the basin and all that
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1 preliminary work.

2           When we were starting to put together the

3 closure options analysis and closure plans, the only

4 item that was done that was -- that we could say was

5 done that we had to do kind of double because of --

6 whether it was excavation or closure in place, was

7 submitting the actual closure plans.  Because although

8 a lot of the sections are similar between a

9 closure-in-place closure plan and an excavation closure

10 plan, there are some differences.

11           So we did do, in some of the sites, some

12 initial borings, initial testing to make sure that on

13 December 31st, whenever we did submit the closure plan,

14 the excavation closure plans to NCDEQ, that did have

15 enough information to go forward to be able to have a

16 complete closure plan.  And that included a little bit

17 of borings around the site and a couple of locations

18 for potential areas of new landfills on site.

19           So that -- that is -- going back to my

20 original testimony, was looking at it and saying that

21 the costs that are covered that are included in this

22 case, substantially, other than a few borings and doing

23 the secondary closure plan or an excavation closure

24 plan, would have been done under both scenarios, either
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1 a cap in place or an excavation.

2     Q.    All right.  If you will look for Mr. Hart's

3 Exhibit 49, we will go to Belews Creek.

4     A.    (Witness peruses document.)

5           So I have Mr. Hart's Exhibit 49 in front of

6 me.

7     Q.    Great.  And Exhibit 49 is the June 2019

8 Belews Creek environmental audit in support of the

9 court-appointed monitor in the federal criminal case,

10 correct?

11     A.    That is correct.

12     Q.    And if we look at 1-2, we find some -- just

13 an overview of the facility, which indicates that it

14 began operation in 2000 -- I'm sorry, 1974 in Stokes

15 County, and it's located on 6,000 acres with 2 units;

16 is that accurate?

17     A.    That -- yes, that is what it says on

18 page 1-2.

19     Q.    Is that true?  Is it a 6,000-acre facility

20 with 2 units, began operation in '74 in Stokes County?

21     A.    Yes, ma'am.

22     Q.    All right.  On page 1-3 and 4, they provide

23 us with information regarding on-site CCR management.

24 And they refer to an active ash basin, an FGD residual
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1 landfill, Craig Road landfill, Pine Hall Road landfill,

2 and a structural fill.

3           Are those the management areas with which you

4 are familiar?

5     A.    Yes.

6     Q.    All right.  And in this case, when we go to

7 page 115, in the first full paragraph, the very last

8 line of that paragraph, it says:

9           "The Belews Creek facility CAMA groundwater

10 monitoring network consists of 111 wells"; is that

11 correct?

12     A.    Yes.

13     Q.    Okay.  And it also began in the first quarter

14 of 2019, correct?

15     A.    (Witness peruses document.)

16           Sorry, I lost my place on the page.  I wanted

17 to make sure -- yes, it does say first quarter of 2019.

18     Q.    Thank you.  And again, I understand Mr. Wells

19 would know how many monitoring wells were in place

20 prior to the network being required?

21     A.    Yes, that is a better question for Mr. Wells.

22     Q.    All right.  And he would also know, or do you

23 know, whether any of these monitoring wells that were

24 in existence prior to 2019 were able to be used in the
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1 network?

2     A.    Mr. Wells would be able to answer that, but I

3 do know that, when we were installing and looking at

4 the CAMA network and the CCR network, if we did have

5 wells that could be utilized from previous

6 installations, that we did, of course, utilize those.

7     Q.    Were there many that were able to be used, to

8 your knowledge?

9     A.    I do not know the number, but knowing --

10 through discussions with the organization that does

11 that, that is something that -- I had conversation with

12 them that, yes, we tried to reuse as many wells or have

13 dual-purpose wells as we can between what was there

14 before CAMA requirements and CCR requirements.

15     Q.    Okay.  And again, there's over 100 wells in

16 the CAMA network.  Do you know why 100 wells were

17 required at Belews Creek, specifically?

18     A.    So at Belews Creek it's the same answer as at

19 Allen for CAMA, as regulated by the North Carolina

20 Department of Environmental Quality.  So we worked with

21 them in determining where wells needed to go, and how

22 many wells, and at what depth the wells needed to be.

23 So it was based upon conversations with our regulator.

24     Q.    All right.  And if you'll go to page 1-16.
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1 The report advises that -- at the very first paragraph

2 there, it advises that a groundwater networking --

3 monitoring network was necessary under the CCR rule; is

4 that correct?

5     A.    That is correct.

6     Q.    And that one, if we add all those numbers

7 together, we end up with 93 monitoring wells.  Would

8 you agree with that, subject to check?

9     A.    Subject to check, yes, I would agree with

10 you.

11     Q.    All right.  And the CCR rule network also

12 requires not only wells at the ash basins, but also

13 wells at the landfills, correct?

14     A.    So that's a very important distinction, that

15 the CCR rule does include also CCR units that are

16 landfills and fills, not necessarily just the surface

17 impoundment, which is covered under CAMA.

18     Q.    Okay.  Okay.  On page 1-16, the CAM report

19 also references that the Belews Creek -- is that how

20 you pronounce it?  Is it Belews Creek?

21     A.    Belews Creek, yes.

22     Q.    Belews Creek.  Okay.  Is, quote, now in the

23 CCR assessment monitoring program due to statistically

24 significant increases over the background values of the
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1 CCR rule's Appendix 3, monitoring parameters; is that

2 true?

3     A.    Yes, it is.

4     Q.    Okay.  Further on that page, it appears on

5 November 7, 2018, that Belews Creek failed to meet the

6 placement above the upper-most aquifer, and the

7 wetlands restrictions under the CCR rule requires the

8 Company to cease placing CCR and non-CCR waste streams

9 into the active basin by April 12, 2018, and begin

10 closure; is that true?

11     A.    Yes, that is correct.

12     Q.    I assume CCR and non-CCR waste streams

13 continued to exist, so where were they placed after the

14 active ash basin was deactivated?

15     A.    So very similar to Allen and all of our

16 sites, especially those that continued to produce

17 electricity, we had to find a different means to treat

18 those waste streams.  So we installed water treatment

19 systems, lined retention basins in order to handle

20 those waste streams and treat them appropriately before

21 they are discharged to the permitted NPDES outfall.

22     Q.    So these are new structures that had to be

23 constructed?

24     A.    Yes.
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1     Q.    And do you know approximately the cost of

2 these new structures?

3     A.    (Witness peruses document.)

4           So the document I have in front of me which

5 gives an approximate cost for each one of the projects

6 where we remove flows to the basin, how to handle it a

7 different way, for the enhanced water treatment system,

8 the FGD water treatment system -- oh, wait a minute.

9 I'm sorry, I was looking at the wrong site.

10           Yes, the Belews Creek enhanced FGD wastewater

11 treatment system, the actual cost was approximately

12 $9 million; and then for the lined retention basin, the

13 actual cost was approximately $37 million.

14     Q.    And are both those structures concurrently

15 operating?

16     A.    Yes.

17     Q.    Okay.  In the last paragraph on page 116, it

18 references a notice being put on the board on the

19 website on December 14, 2018, showing certain Appendix

20 4 constituents detected at levels above the applicable

21 groundwater protection standards; is that right?

22     A.    Yes, that is correct.

23     Q.    All right.  And we see on the next page, for

24 the active ash basin, they found arsenic, beryllium,
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1 cobalt, lithium, and radium 226 and 228 combined,

2 correct?

3     A.    Correct.

4     Q.    And then for Craig Road landfill, they also

5 found cobalt and lithium?

6     A.    Yes.

7     Q.    And for the FGD landfill, they found

8 chromium, cobalt, and lithium; is that correct?

9     A.    Yes.

10     Q.    Now, again, DEQ also had concerns regarding

11 some exceedances; is that correct?

12     A.    If you can ask me -- that's a very broad

13 question, so if you could ask me specifically, I would

14 appreciate it.

15     Q.    Sure.  If you will go to AGO Cross

16 Exhibit 18, which is the Belews Creek coal combustion

17 residual surface impoundment closure determination.

18     A.    I have that document in front of me.

19     Q.    All right.

20                MS. TOWNSEND:  Chair Mitchell, we would

21     ask for this exhibit be marked as AGO Bednarcik

22     Cross Exhibit -- Direct Cross Exhibit Number 4.

23                CHAIR MITCHELL:  All right.  The

24     document will be marked AGO Bednarcik Direct Cross
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1     Exhibit Number 4.

2                MS. TOWNSEND:  Thank you.

3                (AGO Bednarcik Direct Cross Exhibit

4                Number 4 was marked for identification.)

5     Q.    So if we go to page 14 of the document.  Are

6 you there?

7     A.    I'm on page 14.

8     Q.    And right after the two tables, it says that:

9           "These data illustrate that after completion

10 of closure with the final cover or hybrid option, the

11 groundwater plume still extends beyond the compliance

12 boundary above the 2L groundwater standard, and the

13 area of the plume requiring remediation is immense.

14 Even 118 to 125 years beyond completion of closure, the

15 area of the plume requiring remediation remains

16 extensive."

17           Is that an accurate reading of what it says

18 in the DEQ report?

19     A.    Yes.  But I would also say that the very next

20 sentence indicates that DEQ recognizes that there are

21 no groundwater remediation corrective actions included

22 in the groundwater modeling simulations submitted to

23 DEQ as part of Duke Energy's closure option analysis

24 documentation.  So I just want to make sure that's
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1 clear that what DEQ is making the determination in that

2 statement was based about upon the data, but did not

3 include any model simulations for a groundwater

4 corrective action program, which the Company is going

5 to be implementing at the site.

6     Q.    All right.  If you would turn to Mr. Hart's

7 testimony on pages 85 and 86.

8     A.    (Witness peruses document.)

9           I am now on page 85 of Mr. Hart's testimony.

10     Q.    All right.  He addresses the subject of the

11 boron groundwater contamination that is referenced in

12 the DEQ document.  If you look at the graph on page 86,

13 it indicates that the boron concentration was below the

14 standard in 2007 and '08, but began rapidly increasing

15 in 2009; is that correct?

16     A.    Based upon the specific wells that Mr. Hart

17 is showing in this table, that is what the table shows.

18     Q.    Right.  And also confirms what DEQ indicates

19 in its document, correct?

20     A.    So DEQ's document talks about the plume

21 overall, and also what they saw, again, without

22 groundwater remediation, which the Company is

23 implementing.  Mr. Hart's only pulls out a number of

24 wells.  So it does show the groundwater data in those
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1 specific wells, and it does show that, in a number of

2 the wells, three specifically on his chart, are above

3 the 2L standard.

4     Q.    Okay.  Do you know if anything was done post

5 2009 when the boron plume became evident?

6     A.    If you give me one moment, let me look at

7 something and see if those specifically related to

8 this.  If you wait one moment, please.

9     Q.    Absolutely.

10     A.    (Witness peruses document.)

11           So I don't have anything that comes to mind

12 right now specifically related to the 2009 when boron

13 started to go above the 2L standard, but those -- any

14 groundwater data that we would have had of course would

15 have been submitted to the North Carolina Department of

16 Environmental Quality and we would have had discussions

17 with them as to what those results had shown.  But I

18 don't have sitting in front of me specifically the

19 actions taken in 2009.

20     Q.    All right.  And again, was coal ash the only

21 waste stream that was disposed of in the coal ash

22 basins at Belews Creek?

23     A.    So all of our sites utilized the coal ash

24 basins for different waste streams from the plant,
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1 itself.  Very similar to the list that we read for

2 Allen, similar types of waste streams were allowed to

3 be discharged into the basin and be treated.  It was

4 used as a -- the basins were used as part of our water

5 treatment system for the operations of the plants, and

6 all of that did go out our permitted NPDES discharge.

7     Q.    All right.  And if you'll look at page 81 of

8 Mr. Hart's testimony.

9     A.    (Witness peruses document.)

10           All right.  I'm on page 81.

11     Q.    Thank you.  Line 6 to 10, he talks about what

12 is in those permits.  He says:

13           "They received power house and yard sumps,

14 water from a chemical holding pond, coal yard sumps,

15 stormwater, treated domestic wastewater, remediated

16 groundwater, stormwater from the coal pile, release of

17 ammonia and miscellaneous stormwater flows, a yard

18 drain sump, water treatment filter backwash, medical

19 cleaning waste, treated groundwater, laboratory waste,

20 floor drain water, landfill leachate, and FGD

21 wastewaters."

22           Is that his testimony?

23     A.    So as you're reading that, I got lost for a

24 moment, but looking at his lines 6 through 10, I would
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1 say yes, that is all of the permitted waste streams

2 that were allowed to go to the basin.

3     Q.    All right.  And, again, how were those

4 particular waste streams or materials to be handled

5 after the evacuation, or excavation, I guess, of the

6 coal ash occurs at Belews Creek?

7     A.    So we discussed this a little bit before.  So

8 at Belews Creek, we did -- we had a requirement per

9 CAMA and CCR to reroute waste streams from the basins.

10 And in order to do that and be able to continue

11 producing electricity and operation of the plant, we

12 had to find alternate means to do treatment of those

13 waste streams; and that was the installation of the

14 wastewater treatment plants and the wastewater lined

15 retention basin that we discussed earlier.

16     Q.    All right.  So if you'll look at 118 of the

17 CAM report, it actually indicates in the last paragraph

18 that the construction of the lined retention basin and

19 the holding basin dams were completed over the last

20 year under two permits.  And a certificate of final

21 approval was issued for both of those dams on

22 February 26, 2019.  Is that part of what you were

23 explaining?

24     A.    Yes.
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1     Q.    Staying with Mr. Hart's testimony, if I go to

2 page 85.

3     A.    I am on page 85.

4     Q.    All right.  And just to shorten this, it

5 indicates that four of those wells show high

6 concentrations of exceedances of more than 2,000 to

7 more than 12,000 micrograms per liter versus the 2L

8 groundwater standard of 50; is that true?  At least

9 those two wells --

10                (Reporter interruption due to sound

11                failure.)

12     Q.    So at least those two wells do show

13 exceedances well above the 2L groundwater standard of

14 50; is that correct?

15     A.    Yes, for those two wells.  But unlike the

16 Allen graph that Mr. Hart had in his testimony, I do

17 notice that there is no background wells shown in this

18 graph either.  So again, the monitoring network

19 needs -- to be able to understand what is going on at

20 the site, you do have to look at all the wells and the

21 depth of the wells, whether they are -- and I do see

22 that Mr. Hart does show a couple that are deep, a

23 couple that are shallow, so at different aquifer

24 levels.  So you really -- while this does show a couple
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1 of wells were above that standard, understanding the

2 groundwater network, you really have to look at all the

3 information.

4     Q.    And I'm sure he will be more than happy to

5 explain where he got his results.

6           Do you know what, if anything, was done

7 regarding manganese from 2011 to 2019 regarding those

8 exceedances?  Or any exceedances of manganese at that

9 time?

10     A.    So I don't know specifically what was done in

11 2011 and '12.  I do know that any groundwater results

12 that we have are shared with the agency, and we would

13 work with the agency if actions were needed.  That's

14 you also why we would need to look and see what the

15 background levels were, where they were in relationship

16 to our compliance boundary as well.

17           All of that needs to be taken into account in

18 order to determine whether there are steps needed to be

19 taken related to groundwater exceedances.

20     Q.    And do you agree with Mr. Wells' testimony on

21 page 28, lines 18 through 21 -- you don't need to go

22 there.  This is subject to check.

23           But when referring to the manganese

24 exceedances, he says that, quote:
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1           Migration around the basins of ubiquitous,

2 naturally occurring groundwater constituents identified

3 by the USEPA as secondary in the CLs did not pose a

4 high risk of injury to human health or the environment,

5 end quote.

6           Do you agree with that statement?

7                MR. MARZO:  Ms. Townsend, what page was

8     that, and line number?  I was trying to follow

9     that.

10                MS. TOWNSEND:  Absolutely.  It's on

11     page 28, lines 18 through 21.

12                THE WITNESS:  So I do not have

13     Mr. Wells' testimony right in front of me.  I can

14     get it, but subject to check that you read that

15     correctly, I would agree with Mr. Wells' testimony.

16     Q.    Okay.  So if Mr. Hart is correct and

17 manganese was found in at least two wells, if not more,

18 would you consider 40 to 200 times higher than the

19 established 2L standard to be, quote, sufficient, end

20 quote, in quantity or concentration?

21     A.    So, Ms. Townsend, I'll go back to what I

22 stated a few moments ago.  You cannot look at just one

23 well or one or two wells, you really need to look at

24 the well network, and the background levels, and where
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1 they are in relationship to the compliance boundary in

2 order to determine what needs to be done at the site.

3     Q.    All right.  If you will go back to Hart

4 Exhibit 49, the CAM report, to 1-4.

5     A.    Ms. Townsend, can you tell me where to go

6 again?  Because you mentioned Hart's exhibit and

7 also -- I want to make sure I'm in the right place.

8     Q.    Sure.  Hart's Exhibit 49, which is the CAM

9 report we've been dealing with Belews Creek.

10     A.    Okay.  Sorry.  I have lots of binders in

11 front of me.  I wanted to make sure I had the right

12 one.

13     Q.    Totally understand.  I'm surrounded by paper.

14 I totally get you.

15     A.    I have it in front of me.

16     Q.    All right.  On page 1-4, it says that --

17 under structural fill, about halfway down, the sentence

18 or the line starts with, "And, therefore, it's under

19 the jurisdiction of the DWM," and then it starts, "An

20 assessment of groundwater."

21           Do you see where I am?

22     A.    Yes, I see where you are.

23     Q.    Okay.

24           "An assessment of groundwater quality in the
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1 vicinity of the structural fill was completed in 2017,

2 and the results were presented in a report submitted to

3 DWM in January 2018 which recommends additional

4 assessment activities by Duke.  Duke stated during the

5 2018 audit that it was currently preparing a work plan

6 which describes the planned additional assessment

7 activities.  However, due to scheduling conflicts with

8 other work at the Belews Creek facility, a work plan

9 had not been submitted to the DWM at the time of the

10 2019 audit?"

11           My question is, has a work plan now been

12 submitted to DEQ subsequent to the 2019 audit?  When

13 was it submitted?  And what assessment activities are

14 planned under that work plan?

15     A.    So, Ms. Townsend, I don't have that specific

16 information in front of me, but I'm sure that we can

17 obtain that and/or Mr. Wells would be able -- may be

18 able to give you those specific details related to a

19 specific point.

20     Q.    All right.  Thank you.

21           Do you know what scheduling conflicts delayed

22 the submission of the work plan?

23     A.    I don't know specifically, but, of course,

24 this is during the time period where we were
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1 implementing the requirements under CAMA and CCR.  And,

2 of course, if there was any type of conflicts, we would

3 have discussed that with the Department of

4 Environmental Quality.

5     Q.    All right.  If you'll turn to your Exhibit 6.

6     A.    I have that in front of me.

7     Q.    Okay.  And this, again, is a document which

8 provides site details and a description of the work

9 performed or to be performed at Belews Creek according

10 to your testimony; is that correct?

11     A.    Yes, ma'am.

12     Q.    And was the document prepared by you?

13     A.    Yes, underneath my direction.

14     Q.    All right.  And if we go to page 2, section

15 2, the fourth paragraph, again it states that the cap

16 in place is the Company's preferred closure method for

17 Belews Creek because it's environmentally protective,

18 unobtrusive, and economical.

19           Again, this is not what happened at -- or

20 will happen at Belews Creek; is that correct?  I

21 understand that you did not know at that time about

22 the -- what was going to happen regarding the April 1st

23 determination.  But my point is simply that isn't what

24 happened, there is another method that's going to be
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1 used for closure; is that correct.

2     A.    That is correct.  When we submitted the

3 initial direct testimony, the -- what the Company was

4 looking towards was a cap in place.  And based upon the

5 April 1st determination and subsequent negotiations

6 with DEQ, we will now be excavating the Belews Creek

7 ash basin.

8     Q.    Okay.  And if you will go to Public Staff

9 Junis Exhibit 1, his Direct Exhibit 1.  It's the

10 settlement agreement in December of 2019.

11     A.    Yes, I have that in front of me.

12     Q.    Okay.  And page 4, paragraph 7B talks about

13 Belews Creek.  And it says that at Belews Creek,

14 there's one CCR impoundment, an ash basin -- and an ash

15 basin.  And the ash basin is approximately 270 acres

16 and contains approximately 11,970,000 tons of coal ash;

17 is that correct?

18     A.    That is correct.

19     Q.    All right.  And if you go to page 10 of the

20 document, paragraph 17.  Are you there?

21     A.    Yes, I am there.

22     Q.    All right.  It says -- it has an additional

23 provision than was in the Allen provisions.  It states

24 beginning on the seventh line --
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1     A.    I --

2     Q.    Well, it starts -- the line starts with the

3 word "limitation as specified in paragraph 52."  I may

4 have miscounted the lines.  Do you see where I --

5     A.    I see where you are.

6     Q.    Okay.  It says:

7           "If the coal ash under and within the waste

8 boundary of the Pine Hall Road landfill and within the

9 waste boundary of the ash basin is not excavated, then

10 at a minimum, Duke Energy shall remedy violations that

11 DEQ determines are material violations of the 2L

12 groundwater standards attributable to the ash basin at

13 or beyond the geographic limitation as described in" a

14 following paragraph.

15           Would you explain the purpose that provision

16 to your understanding?

17     A.    So my understanding is, if you go back a

18 couple of paragraphs, under 14 there is a section in

19 the middle of paragraph 14, on page 8.  And there is a

20 line there that says that the closure plan will

21 provide -- I'm about two, three, four, five -- the

22 sixth sentence down.

23           The closure plan will provide that ash shall

24 remain underneath the Pine Hall Road landfill, which is
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1 capped with a synthetic cap, and it's been closed

2 pursuant to a permit 8503-INDUS-1984 to stop receiving

3 coal ash in 2014.

4           Sorry.  I let go of the space bar.  So my

5 understanding is that what was going on at Belews Creek

6 is that the active ash basin does have what we call a

7 finger, a very small finger that holds about

8 100,000 tons of ash that does extend underneath the

9 Pine Hall Road landfill.  And again, as it states in

10 this paragraph, the Pine Hall Road landfill does have a

11 synthetic half on top of it.

12           When we were looking at what the boundary

13 was, the compliance boundary was around the active ash

14 basin, there was -- how the compliance boundary is set,

15 I believe it's 500 feet from the edge of the waste

16 boundary or the property border, whichever is closer.

17 So there was a portion, I believe it was in the

18 northwest corner -- subject to check, northwest corner

19 where there was a piece of property which we did not

20 own.  So that brought the ash basin -- that brought the

21 compliance boundary in a little bit.

22           So what this is discussing is that, if we

23 were not able to come up with a remedy -- and we had

24 been negotiating with that homeowner to purchase that
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1 property.  There was no homes on that property, but it

2 was not part of Duke Energy's property boundary.  If we

3 could buy that piece of property and be able to have a

4 compliance boundary that does go out the 500 feet, then

5 the material, that 100,000 tons underneath -- that one

6 little finger that was underneath the cap portion of

7 the Pine Hall landfill could remain in place depending

8 on stability.  And we would be able to put in some type

9 of a stability wall.

10           So the idea was that, if we could -- if that

11 compliance boundary was right at the property border,

12 then we would need to do -- we would have a date

13 certain of when groundwater needed to be pushed back

14 until that property boundary.  If we were able to

15 purchase that property and have a little bit extended

16 compliance boundary to the 500 feet, then the date --

17 it would be a different date for us to be able to

18 implement our groundwater remediation, groundwater

19 corrective action program, and pull those dates back.

20           But, of course, whenever we implement that

21 data or that groundwater corrective action program, we

22 would be working with the Department of Environmental

23 Quality.  So that paragraph you read, that is of

24 course -- I mean, it's under the department that, if
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1 they're not seeing the results as needed, then it

2 states that they would -- they would continue and

3 provide us do additional work.

4     Q.    And was there a set deadline for when the

5 coal ash was to be excavated?  Because it says if it

6 is -- if it's not excavated, then at a minimum they

7 should remedy violations.  Do you have a set date for

8 that excavation?

9     A.    So, Ms. Townsend, if you go back to page 8

10 and page -- page 8 actually has a deadline for closure

11 listed in the settlement agreement.  So it says, in

12 paragraph 15, that we project we will need until

13 December 31, 2031, to complete the excavation.  But

14 later on in that paragraph, it states that we will be

15 done, in no event, not later than December 31, 2034.

16     Q.    All right.  Thank you.  And if we can go back

17 to your AGO Bednarcik Direct Cross Exhibit Number 1,

18 which are the responses to the Data Request 2-1, and if

19 you could go to page 9 of that document.

20     A.    (Witness peruses document.)

21     Q.    Are you with me?

22     A.    No, I'm not.  If you could tell me which -- I

23 have not been marking those documents.  If you could

24 tell me which cross exhibit it was originally, that
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1 would help.

2     Q.    Sure.  It was the original AGO Exhibit 25.

3     A.    (Witness peruses document.)

4           I have it in front of me now.  Thank you.

5     Q.    All right.  On page 9 there's a table, and

6 the second station name is Belews Creek, yes?

7     A.    Yes.

8     Q.    And if we go to the block under state

9 agency/court order/settlement agreement requirement, it

10 refers to an accelerated remediation interim action

11 plan effectiveness monitoring report.

12           Can you give us some more information

13 regarding what that report is about, and what is the

14 accelerated remediation in reference to?

15     A.    So the accelerated remediation under what we

16 call the Sutton agreement, Sutton settlement agreement,

17 did require accelerated remediation in a number of

18 plants, one of which was Belews Creek.  Now, of course,

19 that accelerated remediation is going to be

20 incorporated into our groundwater corrective action

21 program that is going to be implemented per CAMA.

22           So it was in the settlement -- or the Sutton

23 settlement, it did require us to install some

24 extraction wells earlier than we would have for CAMA,

134



DEC-Specific Rate Hearing - Vol 14 Session Date: 9/8/2020

Noteworthy Reporting Services, LLC www.noteworthyreporting.com
(919) 556-3961

Page 72

1 but it still would be needed for CAMA.  So my

2 understanding is that that's what that specific block

3 on page 9 is referring to.

4     Q.    And do you know whether or not an actual

5 action plan was prepared?

6     A.    As I sit here today, I do not know

7 specifically if that one specific plan was prepared.

8 Mr. Wells may be able to answer that.

9     Q.    All right.  And so you don't know

10 specifically whether any part of the accelerated

11 remediation has actually been completed to date?

12     A.    So I do know that we do have the accelerated

13 remediation.  We do have that extraction system.  And

14 because actually the gentleman that manages that to

15 make sure it keeps working works for me, so I do know

16 that that system is operational.

17     Q.    And what was the approximate cost of that

18 system?

19     A.    I believe that the majority of the

20 installation of that system was covered in the last

21 rate case, and I do know that that was included -- the

22 cost estimates were included in data requests that were

23 provided.  I can't remember if it was to the AGO or the

24 Public Staff.  But as I sit here today, I don't
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1 remember the specific cost for that extraction system

2 at Belews Creek.

3     Q.    Thank you, Ms. Bednarcik.  If you would now

4 turn to Mr. Hart's Exhibit 50, that is the August 2019

5 Buck environmental audit in support of court-appointed

6 monitor in the federal criminal case.

7                CHAIR MITCHELL:  All right.

8     Ms. Townsend, before we begin on this document, we

9     are going to take our morning break.  We will go

10     off the record.  We will go back on at 10:45.

11                MS. TOWNSEND:  Thank you.

12                (At this time, a recess was taken from

13                10:30 a.m. to 10:45 a.m.)

14                CHAIR MITCHELL:  Let's go back on the

15     record, please.  Ms. Bednarcik, Ms. Townsend, you

16     may proceed.

17                MS. TOWNSEND:  Thank you,

18     Chair Mitchell.

19     Q.    Ms. Bednarcik, right before we broke we were

20 going to turn to Mr. Hart's Exhibit 50, which is the

21 Buck environmental audit in support of the

22 court-appointed monitor.

23           Do you have that document?

24     A.    Yes, I have that document in front of me.
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1     Q.    And again, just to give a real quick facility

2 overview of Buck, it began operation -- it's on

3 page 1-2 -- it began operation in 1926 in Salisbury.

4 It operated six coal-fired units and three gas-fired

5 combustion turbine units which were all decommissioned

6 in 2013; is that accurate?

7     A.    Yes.

8     Q.    Okay.  And then currently, beginning in 2011,

9 evidently it now operates combined cycle gas and steam

10 units 10 through 12?

11     A.    Yes, that is correct.

12     Q.    All right.  And on page 1-3, it talks about

13 the coal ash areas, of one being an additional primary

14 pond, a primary pond, and a secondary pond.

15           Are those three ponds still in operation?

16     A.    So they -- with the retirement of the coal

17 ash basin -- or the coal plant, they are no longer in

18 operation.  But they did receive some waste flows from

19 the combined cycle plant that we had to reroute

20 stormwater flows out of the basin related to the

21 combined cycle.  But they do not receive any CCR

22 material today.

23     Q.    All right.  And the closure plans for Buck

24 required the removal of CCR via the processing at an
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1 on-site beneficiation facility; is that correct?

2     A.    Yes, that is correct.  Buck was chosen as one

3 of the three locations required underneath the

4 amendment to CAMA for the processing of basin ash for

5 sale into the concrete market.

6     Q.    Thank you.  If you'll turn to 1-12, and the

7 paragraph immediately before 1.2.3; are you with me?

8     A.    Yes.

9     Q.    All right.  It states -- the last sentence:

10           "Pursuant to Duke Energy's March 20, 2019,

11 letter, the Buck facility CAMA groundwater monitoring

12 network consists of sampling 32 wells quarterly, and 61

13 wells sampled semiannually beginning the first quarter

14 2019"; is that correct?

15     A.    Yes, ma'am.

16     Q.    Okay.  And is that being done, to your

17 knowledge?

18     A.    Yes.  Yes.

19     Q.    And if you'll now turn to page 1-9, it talks

20 about the CCR rule; are you with me?

21     A.    Yes, I'm there.

22     Q.    Okay.  And it revises that Buck is also

23 subject to the CCR rule, and that the rule requires

24 that they maintain a CCR monitoring ground network --
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1 groundwater monitoring network consisting of 26

2 downgradient wells, 2 background wells at basin 1.

3 Basins 2 and 3 are part of a separate multiunit CCR

4 groundwater monitoring network consisting of 26

5 downgradient wells and 4 background wells; is that

6 correct?

7     A.    Yes, that is correct.

8     Q.    And then going to 1-10.  The CAM report

9 references three postings by Duke under the CCR rule,

10 correct?

11     A.    So I do see that we did postings.  It

12 mentions a couple different postings.  A posting on

13 March 14, 2018, that they both -- all three of the

14 basins were in CCR assessment monitoring for

15 Appendix 3; and then another posting November 7, 2018,

16 for the all three basins.  And then another posting on

17 March 26, 2019, for all three basins.

18     Q.    All right.  Talking about the

19 November 7, 2018, posting, it indicated that basins 1,

20 2, and 3 didn't meet the surface impoundment standard

21 for placement above the uppermost aquifer; and it says

22 basins 1 and 3 also didn't meet the surface impoundment

23 standards for wetlands; is that correct?

24     A.    Yes, that is correct.
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1     Q.    And it says failure to meet the wetlands

2 restriction requires Duke to cease placing CCR and

3 non-CCR waste streams into basins 1 and 3 and begin

4 closure by April 12, 2019.  Is that what happened?

5     A.    So we had ceased placing CCR, of course,

6 prior to that, when the plants and the coal plants

7 stopped generating, but the CCR waste streams, that's

8 what I discussed earlier with the removal of those

9 waste streams from the combined cycle plant, so yes.

10     Q.    And then the next posting evidently was on

11 December 14, 2018; do you see that at the bottom?

12     A.    So there was a posting on March 26th.  Sorry,

13 yup, I see where you're saying in the next paragraph,

14 December 14, 2018.  Yes.

15     Q.    Okay.  And this is where they provided notice

16 that the following Appendix 4 constituents were

17 detected at levels above the applicable groundwater

18 protection standard, correct?

19     A.    Yes.

20     Q.    Okay.  Basin 1 had cobalt, basin 2 had cobalt

21 and lithium, basin 3 had cobalt and lithium; is that

22 accurate?

23     A.    Yes, ma'am.

24     Q.    Now, under the provision under the
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1 November 7th that we talked about, is says:

2           "Failure to meet the restrictions would

3 require them to cease placing CCCR and non-CCCR waste

4 streams in the basins 1 and 3."

5           And where exactly do they go at Buck now that

6 they no longer have them there?

7     A.    So if you give me one moment, please.

8     Q.    Sure.

9     A.    (Witness peruses document.)

10           So at the Buck plant, as I mentioned earlier,

11 it does not, of course, receive CCR, because the plants

12 stopped operating and then that's when it stopped.  And

13 it did not receive any waste streams from, of course,

14 the operating coal plant, because it wasn't operating.

15 But we did end up doing a stormwater process water

16 reroute out of the basin.  So that was -- there was

17 some storm water that went from the combined cycle into

18 the basin.  So that's what we had to remove, that flow

19 from the basin, itself.  I don't have when that work

20 was started in front of me, but was completed in

21 December of 2018.

22     Q.    And do you know what the cost of that reroute

23 was, approximately?

24     A.    So that is approximately $1.5 million.
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1     Q.    All right.  If you will now turn in the CAM

2 report to page 3-1.

3     A.    (Witness peruses document.)

4           I am on page 3-1.

5     Q.    All right.  And the CAM report advises that

6 constituents exceeding the standards established in the

7 2L rules and monitoring wells located at are beyond the

8 compliance boundaries for all three basins in 2018 and

9 2019; is that what it reported?

10     A.    So if you give me a moment to read through

11 3-1, I want to make sure that --

12     Q.    Sure, please.

13     A.    (Witness peruses document.)

14           So thank you, Ms. Townsend, for giving me a

15 little bit of time there.  Can you repeat your

16 question, please?

17     Q.    Yes.  I was looking at -- under the finding

18 under 3-1, it states -- if you look at the -- well,

19 we'll start at beginning:

20           "Constituents exceeding the standards for

21 class GA waters established in" -- we'll call this the

22 2L rules -- "were documented in monitoring wells

23 located at or beyond the compliance boundaries for

24 basins 1, 2, and 3."  And it says, "Based on the review
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1 of the 2018 and '19 CAMA groundwater monitoring

2 analyses, and the 2018 NPDES groundwater monitoring

3 analyses, boron, cobalt, iron, manganese, sulfate, and

4 total dissolved solids were noted to exceed the 2L

5 standards"; is that correct?

6     A.    Yes, that is what it states here.  And I

7 would also note that, if I am remembering correctly,

8 that is similar to findings that were found by the CAMA

9 monitors in previous years.  And, of course, those

10 groundwater exceedances are being addressed as part of

11 our Coal Ash Management Act requirements, and we're

12 work with the states.

13     Q.    And it would appear that Duke did not want

14 the CAM to report those exceedances, did it?

15     A.    So I would not agree with that

16 characterization.  If you look on the second page, it

17 just says that:

18           "Duke Energy has stated the opinion that,

19 pursuant to a 2015 settlement agreement with DEQ, Duke

20 Energy is not subject to any further financial

21 penalties for exceedances of groundwater standards."

22           So I would state, based upon what I'm reading

23 here and my experience of working with the

24 court-appointed monitor and the audit program, itself,
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1 that we would not have told the CAM auditors, no, we

2 don't want you to report this; but we want to, of

3 course, add clarification and understanding around the

4 findings that they have so that, as it gets posted, the

5 people who are reading it have a better understanding

6 of kind of the larger picture of what is going on at

7 the site.

8     Q.    Right.  So they added -- the CAM evidently

9 added the last paragraph that says:

10           "The CAM provides the audit team that the

11 audit scope does not include an evaluation of

12 compliance with the September 2015 settlement

13 agreement; therefore, the audit team does not take a

14 position on Duke Energy's opinion," correct?

15     A.    Yes.  I think that would agree with what I

16 just stated, is that we never, of course, directed the

17 CAM what to do or not to do.  Of course, we would

18 provide our information and our opinions.  But the CAM

19 is an independent court-appointed monitor, so.  But

20 wanted to provide, again, bigger picture of more

21 information in order to make sure that people as they

22 read that had more information available to them.

23     Q.    All right.  If you would, let's go away from

24 Buck and go to Cliffside.  And in doing so, go to
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1 Mr. Hart's Exhibit 51, which is the May 2019 Cliffside

2 environmental audit in support of the court-appointed

3 monitor.

4     A.    I have that in front of me now.

5     Q.    All right.  And again, if we'll go to page

6 1-2 where they give a facility overview.  It would

7 appear that Cliffside began operation in 1940 in

8 Mooresboro and covers approximately 1,500 acres.  It

9 had -- originally had four coal-fired boilers operated

10 until October 2011 when those were decommissioned and

11 demolished.  Currently, there are two coal-fired

12 boilers, unit 5 and unit 6; is that accurate?

13     A.    Yes, ma'am.

14     Q.    All right.  And again, going to 1-3 and 1-4

15 where they talk about the actual ash management areas

16 at Cliffside, we have inactive units 1 through 4 ash

17 basin, an inactive unit 5 ash basin, an active ash

18 basin, a Cliffside landfill, a dry ash stacks, ash

19 discovery area; is that correct?

20     A.    Yes.

21     Q.    All right.  And going through the program

22 here to 1-14.  And at the very last line on 1-14 -- are

23 you there?  All right.  It says that the Cliffside

24 facility CAMA groundwater monitoring network consists
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1 of 253 wells; is that correct?

2     A.    Yes, that is correct.

3     Q.    Do you know why the network contains over 250

4 wells, as opposed to Allen that had 100-and-some and

5 Belews Creek with 100-and-some?

6     A.    So as I mentioned on the other sites is that

7 the CAMA monitoring well network is -- we work with the

8 North Carolina Department of Environmental Quality to

9 determine where those wells are located.  At Cliffside

10 specifically, the areas, the unit 1 through 4, the

11 basin 1 through 4, the active ash basin, the unit 5,

12 the ash fills, those areas are a little bit further

13 apart.  So I would say, based upon my experience siting

14 wells, is that that probably has -- why it has more

15 wells than maybe another site is because of the

16 distance and proximity of the basins to one another.

17           Mr. Wells may be able to provide more clarity

18 than that, but just from my experience with groundwater

19 monitoring wells and knowing the sites and where these

20 basins are, they're a little bit further apart than

21 some of the other locations.

22     Q.    All right.  And if you'll go back to AGO

23 Bednarcik Direct Cross Exhibit 1, going back to that

24 table on page 11 and 12.
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1     A.    (Witness peruses document.)

2           I have page 11 in front of me.

3     Q.    And for the CAMA for Cliffside, which is CLS

4 on this document, it shows, in 2018, that there were

5 175 wells; is that correct?

6     A.    Yes, that is correct.

7     Q.    All right.  And if we go to 2019, on page 12,

8 it would appear that Cliffside has 100 and -- let's

9 see, read this right -- 147 being sampled semiannually

10 and 129 being sampled quarterly, which is about 276

11 wells, correct?

12     A.    That is correct.

13     Q.    All right.  Does that mean that 151 wells --

14 175 to 276 -- 151 wells were installed between --

15                (Reporter interruption.)

16     Q.    So does that mean that, between 2018 and

17 2019 -- 2018 having 175 wells, 2019 having 276 wells --

18 were 101 wells installed during that period of time?

19     A.    So based upon the information that was

20 provided in this, and I know the team that would have

21 put this together, yes, they were installed.  And they

22 would have been installed because the state -- working

23 with the state required us to install additional wells.

24     Q.    All right.  And do you know the approximate
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1 expense of those wells?

2     A.    I do not, as I sit here today, have the

3 expense for the installation for those specific wells.

4     Q.    All right.  All right.  If we go to 1-15 and

5 1-16, it looks like -- at the under the CCR rule, the

6 last, let's see one, two, three, four, five, sixth line

7 at the end starts with a 2018 annual report; do you see

8 where I am?

9     A.    Yes, I see where you are.

10     Q.    It states that the CCR groundwater monitoring

11 network is comprised of combined 79 wells.  Some placed

12 at active ash basin, some at inactive units 1 through

13 4, and then the unit 5 and the CCP landfill.

14           So it covered all of those ash management

15 areas, correct?

16     A.    Correct.

17     Q.    All right.  All right.  Also on page 1-16 and

18 17, we have the notices that were done for Cliffside.

19 And it would appear on February 27th, on 1-16, they --

20 Duke noticed on their website that the active basin,

21 active ash basin, inactive units 1 through 4 ash basin,

22 and the inactive unit 5 ash basin are now in the CCR

23 assessment monitoring program due to statistically

24 significant increases over the background values of the
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1 Appendix 3 parameters; is that correct?

2     A.    Yes, that is correct.

3     Q.    All right.  And then evidently on March 14th,

4 they also included the CCP landfill being part of the

5 CCR assessment monitoring program, correct?

6     A.    Yes, that is correct.

7     Q.    Okay.  And the other notice, let's see, on

8 November 7th, this is where they found that the

9 location restrictions from impoundments stated the

10 active ash basin and the inactive unit 5 ash basin did

11 not meet the surface impoundment standard for placement

12 above the uppermost aquifer or for wetlands.

13           And again, this required closure and the

14 ceasing of placing CCR and non-CCR waste streams into

15 those -- into the active ash basin; is that correct?

16     A.    Yes, that is correct.

17     Q.    Okay.  And the last notice would appear to be

18 the December 14, 2018, notice which indicated that

19 there were Appendix 4 constituents detected at levels

20 above the applicable groundwater protection standard,

21 correct?

22     A.    Yes, ma'am.

23     Q.    All right.  At the active ash basin, they

24 found arsenic and cobalt; at the inactive units 1
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1 through 4 ash basin, arsenic and cobalt; inactive unit

2 5 ash basin, beryllium, cobalt, thallium reading 226

3 and 228 combined; and for the CCP landfill, cobalt and

4 lithium; is that correct?

5     A.    Yes, ma'am.

6     Q.    All right.  And DEQ also found contaminants

7 that had exceeded the standards; did they not?

8     A.    So if you could -- a very broad question.  If

9 you could narrow it down a little bit, I would

10 appreciate it.

11     Q.    Sure.  If you go to AGO Cross Exhibit 19,

12 which is the Rogers Cliffside steam station coal -- CCR

13 surface impoundment closure determination dated

14 April 1, 2019.

15     A.    Which page is that?

16     Q.    I'm sorry.  It's number 19.

17                MS. TOWNSEND:  And we would like to mark

18     that as Exhibit AGO Bednarcik Direct Cross Exhibit

19     Number 5.

20                CHAIR MITCHELL:  All right.  The

21     document will be so marked.

22                MS. TOWNSEND:  Thank you.

23                (AGO Bednarcik Direct Cross Exhibit

24                Number 5 was marked for identification.)
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1     Q.    If you will turn to page 10, Ms. Bednarcik,

2 of that document.  Are you there?

3     A.    I'm on page 10.

4     Q.    All right.  It says DEQ -- I'm sorry, one,

5 two, three, four -- fifth paragraph.  It says:

6           "DEQ concludes that the contaminated

7 groundwater plume in the area near the active ash basin

8 has extended beyond the compliance boundary near the

9 northeast corner of impoundment where a small portion

10 of an adjacent property extends along the Broad River.

11 The plume has also extended beyond the compliance

12 boundary in the area of the ash storage area.  The

13 horizontal extent of nearly all COIs, such as arsenic,

14 chromium, cobalt, iron, manganese, strontium, sulfate,

15 thallium, TDS, vanadium, total uranium, and total

16 iridium occur in the shallow flow zone and are

17 generally within the boron plume footprint.  Total core

18 chromium and cobalt appear to have some exceedances in

19 isolated pockets outside the boron plume near the

20 plant.  Strontium" -- I'm not sure I'm saying that

21 right -- "and sulfate plumes appear to be slightly more

22 widespread extending outside the boron plume near the

23 unit 5 inactive ash basin at the plant."

24           Is that what DEQ found?
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1     A.    Yes.

2     Q.    Okay.  If we will go to your Exhibit 7.

3     A.    (Witness peruses document.)

4           I have that in front of me now.

5     Q.    And this is your exhibit which provides the

6 site details and a description of the work performed

7 and to be performed at Cliffside; is that correct?

8     A.    Yes, that is correct.

9     Q.    Okay.  Again, I know I've asked you of the

10 others, but again, was this document prepared by you?

11     A.    It was prepared under my direction.

12     Q.    And again, on page 3, under section 2, second

13 to the last paragraph in that section; are you there?

14     A.    Yes, I am there.

15     Q.    Okay.  You indicate that cap in place is the

16 Company's preferred closure method for the active ash

17 basin in unit 5 ash basin at Cliffside because it's

18 environmentally protective, unobtrusive, and

19 economical.

20           And again, this did not end up happening with

21 this -- at Cliffside because of the settlement

22 agreement; is that correct?

23     A.    Similar to the other sites, this was

24 submitted on a report for this case -- for this hearing
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1 prior to -- after the April 1st order from DEQ, but

2 prior to the settlement agreement.

3     Q.    All right.  And just very quickly if we could

4 go back to Junis Exhibit 1 -- Public Staff Junis

5 Exhibit 1, which is the settlement agreement.

6     A.    I have that one in front of me now.

7     Q.    All right.  And page 4 talks about Cliffside

8 under C.  Are you there?  Okay.  It says:

9           "At the Cliffside Steam Station Rogers Energy

10 Complex, there are two CCR impoundments, units 1-5

11 inactive ash basin, and the active ash basin; units

12 1-5, inactive ash basin is approximately 46 acres,

13 contains approximately 2,350,000 tons of cash, and the

14 active ash basin is approximately 86 acres and contains

15 approximately, 5,240,000 tons of coal ash; is that

16 accurate?

17     A.    So yes, except for one thing.  I just noticed

18 this in here.  It talks about units 1 through 5

19 inactive.  That should can just be unit 5, because we

20 have already excavated units 1 through 4.  The volumes

21 that are listed in here for units 1 through 5 inactive

22 are the unit 5 inactive basin.

23     Q.    Thank you for that clarification.

24           All right.  We will move on to Dan River.
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1 And if you will turn to Hart's Exhibit 52, which is the

2 June 2009 Dan River environmental audit in support of

3 the monitor in the federal criminal case; are you

4 there?

5     A.    Yes, I have that in front of me now.

6     Q.    Okay.  Again, let's go through real quickly

7 the facility overview so we know which we -- what we

8 are speaking at Dan River.

9           Dan River, evidently, began operation in 1949

10 in Eden, in Rockingham County.  It has three coal-fired

11 units that were retired in 2012, units 4, 5, and 6 were

12 fuel oil-fired combustion turbines installed in '68 and

13 retired in 2013.  In 2012, a gas combined cycle unit

14 began operation.

15           Is that all -- is that what your

16 understanding is of the facility?

17     A.    Yes, ma'am.

18     Q.    All right.  And I'm on 3 and 4.  We talk

19 about the actual coal ash areas.  And there evidently

20 was a primary ash basin, a secondary ash basin, ash

21 fill areas, and a CCP landfill, correct?

22     A.    Yes, that is correct.

23     Q.    Okay.  Also indicates that most of the CCR

24 from primary ash basin -- from the primary ash basin
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1 has been excavated and placed into CCP landfill with

2 excavation of secondary ash basin expected completed by

3 May 31, 2019; is that accurate?

4     A.    Yes.  We were -- at the time that this audit

5 was, we were -- conducted, we were finalizing the

6 excavation of the primary and secondary basins.

7     Q.    Okay.  And that has been completed?

8     A.    Yes, it has.

9     Q.    Okay.  And if we go to 1-9, and it is the

10 only full paragraph on the page, the very last line;

11 are you with me?

12     A.    Yes.

13     Q.    It says the Dan River facility CAMA

14 groundwater monitoring network consists of 48 wells; is

15 that correct?

16     A.    Yes, that is correct.

17     Q.    Okay.  And also on 1-10 under the CCR rule,

18 it advises that the Dan River facility's also subject

19 to the CCR rule, and that it requires -- and it's on

20 the second paragraph -- in the second paragraph.  It

21 requires a network of -- let me see, I added it up --

22 of -- I didn't add it up.  Sorry.

23           So there are 20 at the -- for the primary,

24 including 2 background wells, and 20 monitoring wells
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1 for a secondary ash basin; is that correct?

2     A.    So it says that the primary and secondary ash

3 basin well network is 20 with 2 background wells, and

4 then the CCP landfill -- CCR well network is 20

5 monitoring wells with 4 background wells.

6     Q.    Thank you for the clarification.  Okay.

7 Going back -- or staying with page 1-10 and going also

8 into 1-11, these are the notices that were posted by

9 Duke on its website.

10           First of all, there's the April 3, 2018,

11 notice which indicates the primary ash basin and the

12 secondary ash basin are in the CCR assessment

13 monitoring program due to statistically significant

14 increases over background levels for certain

15 constituents listed in Appendix 3 to the CCR rule,

16 correct?

17     A.    That is correct.

18     Q.    All right.  And then the next page on 1-11,

19 we have the 11/7 -- November 7, 2018, posting which

20 talks about the fact that the primary ash basin and the

21 secondary ash basin did not meet the surface

22 impoundment standard for placement above the uppermost

23 aquifer.  And that Duke anticipates completion --

24 completely removing all ash from within the ash
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1 basin -- primary ash basin and secondary ash basins by

2 May 31, 2019.

3           So did that occur?  Was all of it taken out

4 by May 31, 2019?

5     A.    Just give me a moment, I'll double-check the

6 dates.

7     Q.    Appreciate it.  Thank you.

8     A.    It was all excavated out of the primary and

9 secondary basins prior -- to meet our CAMA deadlines.

10 So if you want the actual date, it will take me a

11 minute to find that, but I do know that it was all

12 excavated.

13     Q.    That's the most important piece.  Thank you.

14 Going, then, to the December 14, 2018, notice,

15 indicates that Appendix 4 constituents were detected at

16 levels above the applicable groundwater protection

17 standard at the primary ash basin and the secondary ash

18 basin for arsenic and lithium; is that correct?

19     A.    Yes, that is correct.

20     Q.    All right.  And if we were to go very briefly

21 to Mr. Hart's testimony on 106.

22     A.    (Witness peruses document.)

23           I'm on page 106.

24     Q.    All right.  And that shows a graph for
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1 arsenic at Dan River; is that correct?

2     A.    Yes, it does.  And shows two wells for -- two

3 well results for arsenic.

4     Q.    Right.  But the -- okay.

5           But to confirm what was said by the CAM in

6 2017 and '18, there was a significant spike during that

7 particular time; was there not?  At least in those

8 wells?

9     A.    So in that one well, I do see a significant

10 spike, but without looking at the groundwater data that

11 comes from the lab and whether there was interference

12 in there or what was actually going on, because that

13 does really stand out.  So usually when we see things

14 like that, we go back to the laboratory, sometimes we

15 have to take an additional sample.  Because it might

16 be a -- it might be that a foreign material got in

17 there, or something happened during the sampling.

18           So without going into the lab data and

19 digging in and understanding, that does kind of stick

20 out there as an outlier, and we would have to look and

21 see exactly why there was that spike.

22     Q.    Understood.  And you don't dispute the fact

23 that the CAM found arsenic and lithium at the primary

24 ash basin and secondary ash basin, do you?
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1     A.    So the CAM monitoring report did indicate

2 that the Company posted on our website that those were

3 constituents that were found, yeah, above the Appendix

4 3 and Appendix 4.

5     Q.    Thank you.  And if you'll go to page 3-1 of

6 Hart Exhibit 52.

7     A.    (Witness peruses document.)

8     Q.    Are you with me?

9     A.    I am on page 3-1.

10     Q.    Okay.  And under "finding," it says:

11           "Constituents exceeding the standards for

12 class GA waters established in the 2L rules were

13 documented in monitoring wells located at or beyond the

14 compliance boundaries for the primary ash basin, the

15 secondary ash basin, and the ash fill areas.  Based on

16 the review of the 2018 CAMA groundwater monitoring

17 analysis, boron, beryllium, cobalt, iron, manganese,

18 molybdenum" -- I can't say that one -- "strontium, and

19 sulfate, and total dissolved solids, and vanadium

20 exceeded either the 2L groundwater standards or other

21 standards"; is that correct?

22     A.    Yes.  And I will say, going back to the very

23 first audit that was done by the court-appointed

24 monitor, I went back and looked at the findings.  These
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1 are historical findings.  It's in all of them and all

2 of the audit reports.  So -- and we clearly stated to

3 the CAM also, these are things that have been

4 identified, and identified to the state agencies, and

5 we are working through CAMA regulations in order to

6 address those impacted.

7     Q.    So you're saying that these were found back

8 in 2015 and they still are there now in 2019?

9     A.    So when you go through the court-appointed

10 monitor results and all of their CAM audits, they -- if

11 you go year by year and look at the things they found,

12 these all related to historical operations and

13 historical groundwater impacts.  And we clearly stated

14 that, yes, these impacts are there.  We put them out on

15 our own website, and we provided those to the state

16 agencies, and that we are addressing those impacts as

17 part of the requirements under the Coal Ash Management

18 Act.

19           So while they are impacts, they're in the

20 groundwater and have been identified, we wanted to make

21 sure that the public and others who are looking at the

22 court-appointed monitor were -- clearly understood that

23 we know about them, the state knows about them, and we

24 are work working with the state on what are the actions
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1 that we need to take care of -- that we need to move

2 forward to address those impacts.

3     Q.    All right.  But this report from CAM on

4 page 3-1 indicates that it was based on the review of

5 the 2018 CAMA groundwater monitoring analysis; was it

6 not?

7     A.    So when the court-appointed monitor auditors

8 came out, of course they looked at the information

9 since the previous audit that they had given out.  So

10 when they are out -- and if I go back to page 1, this

11 was June 2019, and I'm sure it says in here the date

12 they were actually out at the sites.  April 17th

13 through the 18th of 2019, of course they would have

14 looked at the information that was new since the last

15 audit.

16           So that's why they specifically call out the

17 2018, because that was the information they reviewed as

18 per this audit.  But I wanted to make sure that

19 everyone was aware that this wasn't a brand new

20 finding.  This was something that had been identified

21 in previous CAM audit reports.  It was something that

22 we had identified to the state, and that we are working

23 through with the -- underneath CAMA regulations to

24 address those impacts.
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1     Q.    All right.  Let's move forward to your direct

2 Exhibit Number 12.

3     A.    (Witness peruses document.)

4           I am there.

5     Q.    All right.  And if you'll go to page 11 of

6 that document.

7     A.    I'm on page 11.

8     Q.    All right.  Under 2.2, the third line starts

9 with:

10           "For the Dan River Steam Station surface

11 impoundment as defined in the N.C.G.S. 130A-309.201(6)

12 was interpreted to include only the primary ash basin

13 and secondary ash basin.  However, closure of ash fill

14 1 and ash fill 2 will be implemented in conjunction

15 with ash basin closure."

16           Can you -- since -- since the excavation of

17 ash fill 1 and 2 are not required under CAMA, how did

18 you separate the cost for the excavation of those areas

19 that are not surface impoundments?

20     A.    So while they were not required under the

21 Coal Ash Management Act, they were required underneath

22 what we refer to as the foresight order, which was

23 June 1st of 2016.  It was an order that specifically

24 addressed Asheville, Dan River, River Bend, and Sutton.
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1 And in that agreement, it specifically said that not

2 only would the Company excavate the ash out of the

3 primary and secondary ash basins by CAMA deadlines, but

4 also that the Company would excavate the material in

5 the ash storage areas by January 1, 2026.

6     Q.    This is a consent order with DEQ?

7     A.    It was an agreement with multiple parties.

8 As I'm sitting here today, I think I do actually have

9 it.  If you give me a moment to find it, I can tell you

10 exactly who it was with, if you give me a moment,

11 please.

12     Q.    Sure.  Absolutely.

13     A.    (Witness peruses document.)

14           So I found the document.  So it did include

15 the State of North Carolina Department of Environmental

16 Quality, Catawba Riverkeepers, the Sierra Club, and a

17 couple other -- Dan River Basin Association, Roanoke

18 River Basin Association, Southern Alliance for Clean

19 Energy, Waterkeeper Alliance; but the North Carolina

20 Department of Environmental Quality was part of this

21 agreement.

22     Q.    All right.  But again, the excavation of ash

23 fill 1 and 2 are not technically required under CAMA;

24 is that correct?
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1     A.    While they are not required under CAMA, they

2 are required under a consent order or an agreement that

3 was entered into with the State of North Carolina.

4     Q.    Okay.  Understood.  One last exhibit for Dan

5 River.  If you'll go to your Exhibit 13, which is the

6 coal ash excavation plan.

7     A.    (Witness peruses document.)

8           I have that in front of me.

9     Q.    All right.  If you'll go to page 12, section

10 X or 10, second paragraph.  Are you there?

11     A.    Yes, I'm there.

12     Q.    Okay.  It says:

13           "In October 2018, the CCP project team

14 decided to change the ash excavation contract at Dan

15 River due to concerns with excavation performance.

16 With the contractor change and additional discovered

17 ash, the projected completion of ash excavation at Dan

18 River is now targeted for June 1, 2019."

19           Did I read that correctly?

20     A.    Yes, you did read that correctly.

21     Q.    And did you prepare this document?

22     A.    I did not prepare this document, but it was

23 prepare in the organization that I am currently in.

24     Q.    Okay.  Part of that statement that I read
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1 says, "With the contractor change and the additional

2 discovered ash, the projected completion is now

3 targeted."

4           What additional ash?  What are you referring

5 to?

6     A.    So while I don't have committed to memory the

7 actual tonnage related to that, but when you look at

8 the primary, secondary basins at Dan River, there was a

9 dike that was put in between both of those.  And there

10 was also, at one time, they increased the height of the

11 dams and increased the height of the dikes in order to

12 add more ash in there.

13           And so when we put them together, what

14 happened is we went in and did our evaluation of the

15 amount of ash that's in the basin.  But one of the

16 things that we determined as we were doing the

17 excavation -- this is why I've got both hands free --

18 is that -- so if this was the edge of the basin and

19 this is kind of the riverside and here is the dike

20 (indicating).  So when we extended the vertical

21 expansion of the basin, we ended up adding in the extra

22 kind of dike right here on top of it (indicating).

23           So the extra ash was the ash that was

24 underneath that vertical expansion that had not been
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1 identified in the very first evaluation of how much ash

2 was on site, because, when we did our evaluation, it

3 was based upon what it looked like at the time that we

4 determined how much ash was in there.

5           So as we were excavating the basin and taking

6 out that vertical expansion, we saw that there was

7 additional ash underneath that vertical expansion that

8 we had to take care of, because it was part of the

9 basin, so, of course, we had to take care of it.

10     Q.    You also indicated that you had concerns with

11 excavation performance.  What kind of concerns did you

12 see or --

13     A.    So this is addressed significantly in my

14 rebuttal testimony, so I would -- we could pull that up

15 or we can talk about it in rebuttal.  But, in general,

16 we had a contractor out on site who was having

17 difficulty handling wet ash.  As we got lower,

18 especially in the primary basin, but also in the

19 secondary basins, we got lower, we found the ash was a

20 little bit wetter, a little bit harder to manage than

21 what we initially thought.

22           Over a period of a significant number of

23 months we worked with a contractor to see, okay, what

24 do we need to do?  How are we handling the ash?  What
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1 can we do to get that material out, get it dry so that

2 we can actually place it in the on-site landfill?

3 Because if it's too wet, you can't move it.  You can't

4 place it properly.  You can't have the compaction that

5 you need.

6           And so the contractor had a milestone

7 schedule and was working towards that milestone

8 schedule, was not meeting the milestone schedule.  And

9 we were working with them trying to come up with what

10 can we do to help you, what can we do creatively

11 thinking to move forward.  And after a number of months

12 and a different recovery plans, as they were called,

13 were implemented, we saw that they were not meeting the

14 scheduled deadlines.

15           So we had -- we had a regulatory requirement

16 to meet.  So we were looking forward as to what do we

17 need to do to meet that regulatory deadline.  So after

18 working with this contractor for a number of months, we

19 looked at it and said we are not seeing that recovery

20 is taking place.  So we ended up moving to another

21 contractor who had experience at our Sutton sites,

22 experience working specifically with very wet ash, as

23 that was -- a lot of that material was dredged, in

24 order to be able to handle that wet ash and be able to
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1 dry it out and get it over to the landfill in order to

2 meet our regulatory deadline.

3           And although the document stated we are

4 targeting June 1, 2018, we were able to meet the

5 regulatory deadline under CAMA for Dan River.  And we

6 actually have that -- we were able to complete the

7 excavation of those two basins in May of 2019.

8 Ms. Townsend, you're on mute.

9     Q.    Thank you.  Regarding that particular

10 statement, in your summary, you state that the Company,

11 quote -- I'm referring to Dan River -- that, it has

12 begun the processing of closing the CCR landfill, end

13 quote, and have excavated 1,426,200 tons of ash from

14 the plant's primary and secondary ash basin.

15           So I'm not sure, was it completed or was it

16 not completed?  Or is it still -- are you still closing

17 or are you closed?

18     A.    So we finished excavation.  So after you have

19 finished excavation of the basin, there's a couple of

20 steps that you have to finalize for the closure of the

21 landfill, itself.  So once you move all the material

22 onto the landfill, you have to put a synthetic liner on

23 top of that, and then you have to put the layer on top

24 of that, whether it's a synthetic turf or a soil layer
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1 on top of it.  So the work that's ongoing now -- and

2 actually a couple months ago, I don't remember the

3 exact date as I sit here today, but we finished what we

4 call blacking out the landfill, which is getting that

5 synthetic liner across the entire landfill.  And now

6 we're in the process of putting that final layer on top

7 of the landfill of a turf in order to stabilize the

8 area.

9           So while excavation was complete, there are

10 other steps for closing the on-site landfill that are

11 ongoing to make sure that that landfill is meeting the

12 regulatory requirements for an on-site landfill, and

13 that all the ash is stabilized on site.  Ms. Townsend,

14 you're on mute.

15     Q.    Let's turn to Marshall, which is

16 Exhibit 53 -- Hart's Exhibit 53 -- for the CAM report.

17 And I will go through it as quickly as possible.  Are

18 you on 53?

19     A.    Yes, I am there.

20     Q.    All right.  Basically the Marshall facility

21 began operations in '65 at Catawba County.  It has four

22 coal-fired plants in an FGD system that was placed in

23 operation in 2007; is that correct?

24     A.    Yes, that is correct.
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1     Q.    All right.  And under the ash management

2 places, 1-3 and 1 -- it actually goes to 1-5.  We have

3 an active ash basin, an industrial landfill number 1,

4 an FGD landfill, dry CCP landfills, coal combustion

5 products, correct?  A photo full pike, a structural

6 fill, Marshall Steam Station Road structural fill, and

7 that is it; is that correct?

8     A.    Yes, that is correct.

9     Q.    All right.  And according to the CAM report

10 on 1-15, it indicates that -- right at the top, that

11 the CAMA groundwater monitoring network consists of

12 sampling 88 wells quarterly and 59 wells semiannually;

13 is that correct?

14     A.    Hold on one moment, I'm still turning the

15 page.  You said page --

16     Q.    Sorry.  All right.  So what it showed was

17 that there are 88 wells quarterly and 59 wells being

18 monitored semiannually for the CAMA groundwater

19 monitoring network.

20     A.    Yes.  That's what it shows on 1-14 and 1-15.

21     Q.    Do you know of any different than that?

22     A.    I do not know of anything different than

23 this.

24     Q.    All right.  And if we go to 1-11, dash 1-11
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1 and 1-12, it talks about the fact that there are 32

2 downgradient wells and 4 background wells, and

3 currently sampling an additional 11 monitoring wells to

4 assist in the CCR characterization for the CCR

5 groundwater monitoring network; is that correct?

6     A.    Yes, that is correct.

7     Q.    All right.  And can you explain DEC's purpose

8 in assisting, quote, to assist the CCR

9 characterization?

10     A.    So Mr. Wells should be able to answer that.

11 I don't know that specific information for Marshall.

12     Q.    All right.  And then if we go to 12 and 13,

13 we have the notices.  And let's quickly go through

14 those.  On February 27, 2018; do you see that?

15     A.    Yes.  I am on that first paragraph.

16     Q.    And that shows that Marshall is also under

17 the assessment monitoring program for CCR due to

18 statistically significant increases over the background

19 values of the Appendix 3 parameters, correct?

20     A.    It states that, for the active ash basin and

21 the ILF, the industrial landfill number 1, that those

22 postings went out February 27, 2018.

23     Q.    Thank you.  And then on November 7th, '18,

24 another posting indicated that the active ash basin did
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1 not meet the surface impoundment standard for placement

2 above the uppermost aquifer and for wetlands; and

3 again, failure to meet those, require it to cease

4 placing those waste streams into the active ash basin

5 and begin closure by April 12, 2019; is that correct?

6     A.    Yes, that is correct.

7     Q.    And was that done?

8     A.    Yes.

9     Q.    All right.  And then on December 14, 2018,

10 these are when the Appendix 4 constituents that were

11 detected at levels above the applicable groundwater

12 protection standard were posted, correct?

13     A.    Yes, ma'am.

14     Q.    And it appears they were all at the active

15 ash basin and the industrial landfill number 1, phase

16 1, cells 1 through 4, correct?

17     A.    Correct.

18     Q.    All right.  And we've got arsenic, beryllium,

19 cobalt, lithium, thallium, radium 226 and 228 combined,

20 correct?

21     A.    Yes.

22     Q.    And again, DEQ found additional contaminants;

23 did they not?  If you'll go to --

24     A.    Ms. Townsend, that's a very broad question,
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1 so if you --

2     Q.    No, I totally -- I apologize.  If you'll go

3 to AGO Cross Exhibit 16, which is the Marshall Steam

4 Station CCR surface impoundment closure determination.

5     A.    I have that in front of me.

6     Q.    Okay.

7                MS. TOWNSEND:  Chair Mitchell, we would

8     like to have that marked as AGO Bednarcik Direct

9     Cross Exhibit 6.

10                CHAIR MITCHELL:  All right.  The

11     document will be so marked.

12                MS. TOWNSEND:  Thank you.

13                (AGO Bednarcik Direct Cross Exhibit 6

14                was marked for identification.)

15     Q.    And if you'll turn to page 10 of that

16 exhibit, Ms. Bednarcik.

17     A.    I'm on page 10.

18     Q.    Okay.  And let's just go to the -- right

19 before Roman numeral II, there's a paragraph that says:

20           "DEQ concludes that the contaminated

21 groundwater plume above 2L groundwater standards has

22 extended beyond the compliance boundary along the

23 northern and eastern edge on the shore of Lake Norman";

24 is that correct?
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1     A.    Yes.

2     Q.    Okay.  And a little bit above that --

3                MR. MARZO:  Chair Mitchell, I'm just

4     going to renew my objection.  I mean, if we're just

5     simply just going to read the document, I mean, I

6     think we can all agree the document says what it

7     says.  If there's a question connected to what the

8     document says, I mean, I think that's a

9     different -- maybe a different story.  But for at

10     least a large part of the cross, we've just been

11     reading and confirming what a document has already

12     written on its face.  And some of these are

13     official government documents.

14                CHAIR MITCHELL:  All right.

15     Ms. Townsend, how do you respond?

16                MS. TOWNSEND:  Well, I agree that they

17     are official documents, but also there is a lot of

18     documents in this case, and for everybody to read

19     every page that's been put in the record would be

20     extremely difficult.  I think there are some pieces

21     of the record -- or some pieces of information that

22     should be put in the record directly.  And in --

23     and regarding DEQ's findings, I think those are

24     significant.
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1                CHAIR MITCHELL:  All right.

2     Ms. Townsend, I'm going to allow you to proceed,

3     but please move along as quickly and efficiently as

4     you're able at this point.

5                MS. TOWNSEND:  I am.  I will.  Thank

6     you.

7     Q.    All right.  Let's go back to Exhibit 53.  Go

8 to page 3-1, and you'll find that it says under

9 "finding," that:

10           "Based on the review of the 2018 and 2019

11 CAMA groundwater monitoring analysis, pH, boron,

12 cobalt, iron, manganese, sulfate, total dissolved

13 solids, and vanadium were all observed to exceed the 2L

14 standards"; is that correct?

15     A.    Yes, that's correct.  And just like all the

16 other court-appointed monitor audit reports, these are

17 findings that were found in previous years because it's

18 related to historical documents and historical impacts,

19 and we are working with CAMA -- working under CAMA with

20 NCDEQ to resolve these.

21     Q.    All right.  And your Exhibit 8 will indicate,

22 as it did with the other facilities that were under

23 these settlement agreement, that you originally wanted

24 to -- or the Company wanted to cap in place this
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1 facility, correct, and that it's not being excavated;

2 is that correct?

3     A.    Well, whenever the initial direct testimony

4 was submitted, yes, the Company was planning on capping

5 in place upon approval from DEQ.  Of course, DEQ has

6 the authority under CAMA to choose what is the final

7 remedy.  I will say, as part of the settlement

8 agreement, there are some areas that will not be

9 excavated.  They're underneath lined areas, so it is --

10 we will be excavating, but not all the ash on the site.

11     Q.    Thank you.  And almost done.  We have two

12 more facilities and these are both short.

13           If you turn to Exhibit 54, which is the CAM

14 for River Bend.

15     A.    I have that in front of me.

16     Q.    All right.  And an overview is that the

17 facility began operation in 1929 in Mount Holly on 420

18 acres expanding to 7 coal-fired units which were

19 retired by 2013.

20           May I ask how those units were retired, the

21 process used?

22     A.    So when the units were retired, they were

23 demolished and decommissioned, taken out of operation.

24 So if you go out to the site today, you will see a big
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1 grassy area.  And actually, there is a new building

2 right where the old powerhouse used to be.

3     Q.    And was any decanting, dewatering done?  What

4 happened to all that ash?

5     A.    So the ash at the River Bend site was one of

6 the high priority sites under CAMA, so it has been

7 excavated.  Because of the situation of the site, and

8 it is in a restricted groundwater classification, a

9 critical watershed, we were not able to build an

10 on-site landfill.  So all of that material did go off

11 for final disposition off site.

12     Q.    And again, we'll find, in the CAMA report,

13 that there's a CAMA groundwater monitoring network

14 consisting of sampling 23 wells quarterly and 68 wells

15 semiannually; does that sound correct, subject to

16 check?

17     A.    Ms. Townsend, can you just tell me which page

18 you're looking at, please?

19     Q.    Yes, 1-9.

20     A.    (Witness peruses document.)

21           I do see under CAMA there are 23 wells

22 sampled quarterly and 68 wells sampled semiannually

23 beginning the first quarter of 2019.

24     Q.    Okay.  And because of the fact that the River
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1 Bend facility has not generated electricity since prior

2 to October 19, 2015, it's not subject to the CCR rule,

3 correct?

4     A.    Yes.  Based upon the current rule, yes.

5     Q.    All right.  You were aware that the Company

6 was found in violation of the Clean Water Act at the

7 River Bend facility in the 2015 federal case, correct?

8     A.    Yes.

9     Q.    All right.  And subject to check, if you

10 would -- I won't make you go to Hart Exhibit 3, but

11 paragraph 154 on page 49 states that the unpermitted

12 seep -- this is referring to River Bend.

13           "The unpermitted seep resulted in documented

14 unpermitted discharges from 2011 through 2013

15 containing elevated levels of arsenic, chromium,

16 cobalt, boron, barium, nickel, strontium, sulfate,

17 iron, manganese, and zinc into the Catawba River."

18           And then paragraph 155 says:

19           "Unpermitted discharges in violation of the

20 applicable NPDES permit occurred at River Bend from at

21 least November 8, 2012, through December 30, 2014."

22           Do you have any reason to dispute those

23 facts?

24     A.    So I don't have that document in front of me,
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1 so subject to check.  I also know that was discussed

2 significantly in the last case in front of this

3 Commission, so yes.

4     Q.    Okay.  Let's move on to W.S. Lee, our last

5 facility.  And if you'll look at Mr. Hart's Exhibit 55,

6 it is the March 2019 environmental audit in support of

7 court-appointed monitor in the federal criminal case.

8 And pages 1 to 2 give us a facility overview.

9           It says it began operation in 1951 in Belton,

10 South Carolina.  It has three coal-fired units, units 1

11 and 2, which were retired in 2014, and unit 3 converted

12 to natural gas in 2015; is that correct?

13     A.    Yes, that's correct.

14     Q.    All right.  And the coal ash management areas

15 evidently consist of -- which is on 1-3 and 1-4 -- an

16 inactive ash basin, an ash fill area/borrow area, a

17 primary ash basin, a secondary ash basin, and an

18 interim structural fill or dry stacking area; is that

19 correct?

20     A.    Yes.

21     Q.    All right.  And then your closure plans

22 evidently call for construction of a class 3 landfill

23 in the approximate footprint of the secondary ash

24 basin.  Is that still the plan?
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1     A.    Yes.  That is to hold the material that is

2 coming out of the primary ash basin and the secondary

3 ash basin.

4     Q.    All right.  And just going to the December --

5 well, 11/7/18 notice which is on page 1-9 and 1-10, it

6 indicates that the primary ash basin and secondary ash

7 basin did not meet the surface impoundment restrictions

8 for placement above the uppermost aquifer under the CCR

9 rule, correct?

10     A.    Yes, that's correct.

11     Q.    All right.  And then on 12/14/18, the

12 Appendix 4 constituents that were detected at levels

13 above the applicable groundwater protection standard

14 were antimony, beryllium, cobalt, and lithium; is that

15 correct?

16     A.    Yes.

17     Q.    Okay.  And you said in your testimony, on

18 page 24, that the Company is closing the ash storage

19 areas at W.S. Lee by excavation, correct?

20     A.    So yes, the -- the -- let me try again.  The

21 inactive -- the IAB, the inactive ash basin, and the

22 AFA have both been excavated.  And then as I mentioned

23 before, the secondary ash basin, the primary ash basin

24 will find -- we're building a new landfill inside the

180



DEC-Specific Rate Hearing - Vol 14 Session Date: 9/8/2020

Noteworthy Reporting Services, LLC www.noteworthyreporting.com
(919) 556-3961

Page 118

1 footprint of the secondary ash basin.  We've moved

2 everything out of there so that we could build that

3 landfill.  It's been moved to the primary, and that is

4 where the material from those two basins will end up.

5     Q.    Okay.  And if you -- very quickly, last

6 exhibit, Cross Exhibit 1, AGO Bednarcik Cross

7 Exhibit 1, if you'll go to page 9 of that document

8 rather than to our tables on 11 and 12.

9     A.    If you can remind me what Cross Exhibit 1 is

10 again?

11     Q.    I'm sorry, it's AGO Original Exhibit 25.  I

12 apologize.

13     A.    (Witness peruses document.)

14           I have that now.

15     Q.    All right.  And at the top of this document,

16 it indicates that:

17           "As it relates to other EHS costs at each

18 site, please provide an explanation for the costs

19 incurred and the purpose of costs being incurred."

20           If you would just very briefly explain to us

21 the costs that are listed for W.S. Lee under state

22 agency court order settlement agreement requirement.

23     A.    I'm sorry, I lost the page number.  Can

24 you --
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1     Q.    That's all right.  It's page 9 of AGO

2 Exhibit 25, which is Cross Exhibit 1.  And there's a

3 table.

4     A.    (Witness peruses document.)

5           Thank you.  I was on the wrong page.  So on

6 page 9 for the W.S. Lee site for state agency court

7 order settlement agreement requirements, groundwater

8 well installations, post-excavation soil sampling

9 analysis, assessment reports, and baseline risk

10 assessment per South Carolina DHEC consent agreement.

11     Q.    And can you explain very briefly for us what

12 that entails?

13     A.    So it entails the installation of wells

14 after -- post excavation, and the wells that are --

15 assessments that are required underneath our consent

16 order with South Carolina DHEC.  And we are working in

17 conjunction with South Carolina DHEC as we are

18 submitting to them our baseline risk assessment, our

19 monitoring well network, what we have out at the

20 facility, and working them to ensure that we are

21 installing wells where needed.

22           If they ask us -- very similar to

23 North Carolina, if they ask us to install more wells,

24 we do.  We provide them with all of our data.  All of
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1 the requirements that are underneath that consent order

2 and at the direction of South Carolina DHEC.

3     Q.    Okay.  And final question, on page 7 of that

4 document, okay, second to the last paragraph, it says:

5           "At Buck, Dan River, and Marshall, stormwater

6 the projects were completed or scheduled to be

7 completed from January 1st, '18, to January 31, 2020.

8 These projects were executed to stop flows to the

9 basins."

10           And if you could briefly explain or describe

11 these.  I know -- I believe you have described some of

12 these.  Are these like the retention basins you

13 referred to earlier?  And why would they have only been

14 at those three particular sites?

15     A.    So I would have to -- let me see if I can go

16 back to the original question and see why we would have

17 answered that specifically.  So if you give me a

18 moment, please.

19     Q.    Certainly.

20     A.    (Witness peruses document.)

21           So -- and as I'm going back through, this was

22 a very extensive data request, and it was responded in

23 multiple areas, so I do remember actually putting this

24 one together.  And I think, as I'm going back and
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1 trying to refresh my memory as to it, there were other

2 responsive documents that may have covered additional

3 sites under CIIII and 2DIII that were addressed in

4 other documents that were provided and discussed

5 earlier in that narrative.

6           My guess, and this is going off of memory as

7 we were going through and making sure we were

8 responsive to all the documents and all the questions,

9 we noticed that in those other responsive documents,

10 there may have been something that we felt was not 100

11 percent clear or specifically related to Buck, Dan

12 River, or Marshall.

13           So based upon where I'm sitting today and

14 going back through when we submitted this, that's

15 probably why we called it specifically out and we said

16 additional responsive documents.  I do know that Buck,

17 Dan River, Marshall, other locations per CAMA, per the

18 CCR rule, we had to stop flows to the basin.  That was

19 not only processed water but also stormwater.

20           We ended up removing all of the processed

21 water, stormwater, water that came out from the

22 operating units at the retired units that may have not

23 been receiving processed water.  We had to remove

24 stormwater from those units as well.  So depending upon
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1 the current state where they're at is where -- how we

2 determined whether it went to the ARO, or to a capital

3 if it was related just to the basin or related to the

4 operation of the plant.  And, I mean, it was required

5 to remove all flow.

6           So there was probably something that was not

7 as responsive in the other areas, and that's why we

8 called those out specifically.

9     Q.    Thank you for that clarification.

10                MS. TOWNSEND:  No further questions,

11     Chair.

12                CHAIR MITCHELL:  All right.  Sierra

13     Club?

14 CROSS EXAMINATION BY MS. CRALLE JONES:

15     Q.    Good morning, Ms. -- or it's almost

16 afternoon.  We're almost there.  Ms. Bednarcik, my name

17 is Cathy Cralle Jones, and I represent Sierra Club in

18 these proceedings.  I wanted to go back just a little

19 bit by starting to get just a better understanding of

20 your history with Duke.

21           On page 3 of your testimony, you describe

22 your beginnings there.  You started in 2005 with Duke

23 in the environmental engineering group that then became

24 the waste and remediation management group in 2006; is
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1 that correct?

2     A.    Yes, that is correct.

3     Q.    And was that role focused primarily on

4 manufactured gas plant remediation projects?

5     A.    So when I started with the Company in 2005,

6 it was in the environmental engineering group, and that

7 group handled really any larger projects or engineering

8 projects that covered the realm of environmental

9 aspects.  And then after the merger with Progress -- or

10 with Synergy, it changed in name, but the focus was

11 still the same.

12           So looking at waste and remediation

13 management, we handle -- the group as a whole handled

14 siting of new landfills, groundwater monitoring.  It

15 handled underground storage tanks, cleanup of

16 underground storage tanks; closure of substations, and

17 making sure if there was any oil that leaked out of any

18 transformers, that that was cleaned up appropriately.

19 We actually also handled if a car ran into a pole and

20 material came out from of a transformer, cleaning up

21 that material.  It did also occur that we handled the

22 manufactured gas plant cleanups as well.

23           So it really was anything related to, kind

24 of, not the day-to-day compliance of operating our
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1 plants, but more so of those other areas outside of

2 compliance.  I do remember one of the first things I

3 did when I came in 2005 was going to the Dan River

4 site, going up to the ash stacks and taking samples out

5 of pour water in the ash stacks.

6           So when I first started with the Company, I

7 did a wide variety of things in the environmental area,

8 including some ash work, including some manufactured

9 gas plant work, underground storage and PCBs.  And then

10 after the merger with Synergy, while my focus really

11 turned to manufactured gas plants and the cleanup of

12 manufactured gas plants, and anything else that was

13 kind of -- that came up that was outside of the

14 operations that may have been found at an operating

15 plant or somewhere else.

16           The group I was in did continue doing the

17 evaluation of groundwater at our coal ash basins,

18 groundwater around our sites.  It also continued to do

19 things such as siting of landfills and working with the

20 organization that did a structural fills and permitted

21 structural fills and permitted areas underneath yours.

22 So that was part of the group I was in, and that was

23 all things we discussed as part of the organization as

24 a whole.
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1     Q.    So would you consider that firsthand

2 responsibility for coal ash management in 2005?

3     A.    So, in 2005, I would not consider it as

4 firsthand, but I am not new to the coal ash world.  I

5 have been working with coal ash in different areas for

6 quite a long time.  Again, while I did focus

7 significantly on MGP, manufactured gas plant cleanups

8 for a period of time, coal ash work related to

9 groundwater monitoring, related to discussions that we

10 would have with our operations -- with our operation

11 personnel, that was part of the group I was in.  And so

12 it was not -- it's something that I have been involved

13 in, as you mentioned, not firsthand, but part of the

14 group that I was part of, so it was not new to me.

15     Q.    Okay.  And then around August of 2013, you

16 became the manager of the remediation and

17 decommissioning group at Duke Energy; is that right?

18     A.    Yes.

19     Q.    I'm going to mute myself for a moment.  I'm

20 in downtown Raleigh right across from the fire station.

21 I apologize for the background noise.

22     A.    So yes, and this was after the merger with

23 Progress Energy, I became the manager.  And I was a

24 working manager, so I had projects that were underneath

188



DEC-Specific Rate Hearing - Vol 14 Session Date: 9/8/2020

Noteworthy Reporting Services, LLC www.noteworthyreporting.com
(919) 556-3961

Page 126

1 me at the same time of the remediation and

2 decommissioning.  So it was again really focused on the

3 remediation of impacts related to underground storage

4 chains, manufactured gas plants, PCB areas.  Kind of

5 anything that was -- that needed to be taken care of

6 that we were working with state agencies on determining

7 what needed to happen and moving forward.

8           And then on the decommissioning side, I had a

9 couple of gentlemen who worked for me, were focusing,

10 working with our decommissioning group on the proper

11 demolition, what needed to happen to make sure that the

12 demolition of the buildings was addressed to meet all

13 of our regulatory requirements.  So if they found PCBs

14 in caulking, or lead-based paint.  Also at some of our

15 locations we were allowed to put material, inert

16 material in the bottom of the basement as fill per a

17 permit with the state.  So working with the state

18 agencies to ensure that the demolition of those sites

19 was handled in such a manner that they would meet all

20 the regulatory requirements.

21     Q.    So that was after the merger.  So you would

22 have had some responsibility for both the Duke Energy

23 Carolinas and the Duke Energy Progress plants; is that

24 correct?
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1     A.    That is correct.

2     Q.    So that sounds like it's a different level of

3 management.  So would you say, by 2013, that was your

4 first direct responsibility for coal ash management

5 issues and decisions?

6     A.    So, in 2013, the demolition, the area after

7 the merger with Progress Energy, I would say it wasn't,

8 again, direct for coal ash management; but there was,

9 of course, as we were looking at demolition, I knew

10 about the ponds.  I was still in the environmental

11 group working very closely -- reported up to the same

12 director as the gentleman who had -- was continuing to

13 look at groundwater around the basins and working with

14 the plants related to the basins.

15           So we would discuss it in site meetings, we

16 would discuss it in staff meetings.  They would come by

17 periodically, bounce ideas off of me based upon my

18 experience.  But I would not say direct oversight on

19 coal ash.

20     Q.    And at that time, how many plants had ash

21 basins in need of closing for the Duke Energy Carolinas

22 group?

23     A.    So I'm not quite sure what you're asking.  If

24 you could ask it --
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1     Q.    If you were -- you were in the

2 decommissioning role, you-all are having to figure out

3 which plants have been or are online for

4 decommissioning and then what goes with that.  So I'm

5 trying to figure out how many at that point.

6           And just subject to check, I think at that

7 point, wouldn't it have been Allen -- maybe the ones

8 we've talked today -- Belews Creek, Buck, Cliffside,

9 Dan River, Marshall, River Bend, and W.S. Lee, so

10 that's nine?

11     A.    I'm not quite sure what you're asking.  I do

12 know that, in that time period -- I'm going off of

13 memory -- I remember going out to the Buck site and

14 looking at what needed to be done to take down the

15 building at Buck, also at Dan River and also at River

16 Bend.  I believe it was also during that time H.F. Lee

17 and some at Sutton, but I'm going off of memory right

18 now.

19     Q.    And you were in that position at the time of

20 the Dan River spill in February of 2014, correct?

21     A.    Yes, I was.

22     Q.    And that plant was one of those that were

23 under your charge for decommissioning at that time?

24     A.    So again, under -- I was -- my group had two
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1 people that worked with the decommissioning group to

2 provide environmental support for decommissioning.  So

3 when you say under the charge of decommissioning, there

4 was a decommissioning group that was executing the

5 work, and my organization was part of a support

6 organization to support them as they were taking down

7 those buildings.

8     Q.    Do you know about -- again, we've kind of

9 gone through it today with Ms. Townsend, how many ash

10 basins for each of those facilities.  Subject to check,

11 I'm counting about 17 total surface impoundments when

12 you look at those 9 facilities.  Would that be --

13 subject to check, is that approximately correct?

14     A.    Yes.  So at all of the facilities, there are

15 17 surface impoundments.

16     Q.    During that same time period while you're

17 manager of remediation decommissioning, did you say

18 that you also served as a corporate witness for

19 insurance recovery efforts, including depositions?  Did

20 I hear that earlier?  I apologize if I misheard.

21     A.    So during that time frame, I did -- I was a

22 witness and did have depositions for a manufactured gas

23 plant insurance item that was going on in other states.

24     Q.    So that was not related to insurance claims
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1 related to the coal ash impoundments?

2     A.    It was not.

3     Q.    And then in January of 2015 through

4 August of 2016, you became the director of

5 environmental health and safety risk compliance

6 assurance.

7           The CCR rule was adopted in 2015, correct,

8 about that same time?

9     A.    Yes.

10     Q.    Okay.  As director of that group, did you

11 have responsibility for overseeing implementation of

12 the CCR rule?

13     A.    So as that group, over that group, my

14 responsibilities is that we were focused on a couple of

15 different areas.  One was environmental health and

16 safety risk evaluation.  So determining, both at a

17 plant level, where are there health and safety and

18 environmental risks; how are they being managed; are

19 they being managed appropriately; are they being

20 addressed appropriately, not only at a plant level, but

21 on a system level, and then also at a -- kind of a

22 higher level, a corporate level?  So it was really we

23 were focused in on what are those risks out there and

24 were they properly being managed.
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1           The other thing that that group was involved

2 with was all of the audits.  So we did take the CCR

3 rule, and we took CAMA, and the audit team would

4 conduct audits -- environmental health and safety

5 audits to ensure that we were in compliance with the

6 rules and regulations.  Not only CCR and CAMA, but, of

7 course, all of our state compliance obligations.

8           Also my team that reported to me was directly

9 involved with setting up the CAM audits.  So I remember

10 actually having that first meeting with the CAM trying

11 to determine how are these audits going to be actually

12 done.  So it was setting up how they would be done,

13 what was the frequency, the coordination back and

14 forth, coming on site, how many days, how to have

15 meetings beforehand, what the CAM auditors needed to

16 see, making sure we were ready for the CAM auditors as

17 well, be able to provide the information they needed to

18 see as part of those audits.  So that was the scope of

19 my responsibility when I was over that group.

20     Q.    But in this proceeding, you've been deferring

21 to Mr. Wells regarding CCR details, even though you

22 were part of that audit and part of that

23 implementation?

24     A.    So I've been referring to Mr. Wells
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1 specifically related to groundwater.  So groundwater

2 specifics and our compliance with groundwater

3 regulations throughout the years, Mr. Wells is much

4 more versed on that as a whole.  But for implementation

5 of the CCR rule or CAMA based upon what we are required

6 to do under those, making sure we meet all of our

7 regulatory commitments in my current role.

8           Coming into this current role, of course, I

9 dug deep into all those commitments, making sure -- my

10 job is to make sure, especially since I'm over

11 operation maintenance and governance, is that,

12 especially in that governance role, I am the one, and

13 my team, look at the rules and regulations.  And as we

14 are executing the work on the site, to ensure are we

15 meeting the requirements of those rules?  Are we

16 meeting the requirements of the permits that we are

17 getting, whether they're for the dam safety

18 organization, or DEQ as a whole, or DHEC, or even in

19 other jurisdictions in Indiana and down in Florida, to

20 make sure that we know the rules and regulations, that

21 the work that's being conducted meets those rules and

22 regulations in a timely manner to meet those

23 obligations.  And also correspondence, as needed, back

24 and forth with the agencies.
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1     Q.    And that's a perfect segue, because I was

2 going to ask you about your current role, and that's --

3 you've been there since February of 2019.

4           And in your testimony, you defined your

5 team's responsibilities including working to, quote,

6 define, establish, and maintain fleet CCP standards,

7 correct?

8     A.    Yes.

9     Q.    That's your testimony?

10     A.    Yes.

11     Q.    When was the CCP operations, maintenance, and

12 governance group established?

13     A.    So Mr. Kerin, in the last case, was over that

14 group as well.  It was actually a combination of two

15 groups.  When -- after Dan River happened, there was a

16 separate organization that was set up -- two

17 organizations.  One was called CCP, one was called

18 ABSAT, the ash basin strategic action team.  I think

19 that was the acronym.  Was set up to make sure that we

20 had clear understanding, clear oversight, clear

21 direction for implementation of the requirements that

22 we needed to take forward with CAMA and the CCR rule.

23           And so the CCP group was set up at that time.

24 Over a couple years, that the ABSAT group was more in
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1 the CCP, so we had one group, clear understanding of

2 who had accountability.  And at the beginning, there

3 was an operation and maintenance group and a governance

4 group, but slightly before I came to the organization

5 and took over the role for Mr. Kerin, they combined

6 those two organizations into one.

7     Q.    Was that in about 2018; would that be about

8 right?

9     A.    Yes.  Around that time is when they combined

10 the two organizations.  But those organizations had

11 been in place in the -- subject to check, around the

12 2014, 2015 time frame.

13     Q.    Okay.  And you used the term just now to make

14 sure you had clear oversight.  Prior to the

15 establishment of this team, did the Company have

16 fleet-wide standards for the operation and maintenance

17 of its coal ash ponds?

18     A.    So it -- the maintenance of the coal ash

19 ponds was underneath each individual power plant, and

20 fossil/hydro organization with support from others,

21 including the environmental health and safety

22 organization.  Of course, audits were done in those

23 areas to make sure we were meeting the rules and

24 regulations in place at the time prior to the passage
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1 of CAMA and CCR.  So we did have support from

2 environmental health and safety audits of those areas

3 to ensure that we were meeting compliance, but the

4 actual operations of those basins was under the

5 fossil/hydro organization with support, and with

6 support from other organizations.

7     Q.    So no fleet-wide standards, other than

8 compliance; is that -- is that fair?

9     A.    So I know that there is quite a few documents

10 that -- in the last case and in this case that have

11 been put forward.  There was, again, a cross-functional

12 group that would meet that would talk about what is the

13 current standards; what is coming in the horizon.  I

14 believe that one of the things, as we discussed in the

15 last case and has been put up as one of the things that

16 might be discussed in this case, are our 10-year plans.

17           So that shows that the Company did have a

18 cross-functional group that came together to look at

19 current regulations, trying to forecast forward, what

20 we need to do at our basins to make sure that we can

21 continue operations.  Then do we have enough land on

22 the sites to be able to handle the ash that was

23 produced?  There was also standards that came out from

24 the environmental department that said structural

198



DEC-Specific Rate Hearing - Vol 14 Session Date: 9/8/2020

Noteworthy Reporting Services, LLC www.noteworthyreporting.com
(919) 556-3961

Page 136

1 fills, this is what you can or cannot do.  Fills that

2 happened under the 1700 hundred rule, or the

3 distribution of residual solids permit.

4           On a state-by-state basis, there was clarity

5 as to how do you operate and what needs to be done at

6 each one of these.  So while there wasn't a CCP

7 organization like there is today, there was clear

8 understanding and collaboration between all the

9 organizations as to what was going on, what needed to

10 happen at our sites to continue operation and to meet

11 the regulatory requirements.  And also looking forward

12 as to what we think might be coming so that we are

13 prepared when it actually does come, that we would be

14 able to address it at that time and move forward with

15 meeting those requirements.

16     Q.    So you mentioned the 10-year plans.  I think,

17 based upon the prior hearing, there was a 2003 Duke

18 Energy Carolinas 10-year plan that included

19 recommendations to avoid mercury, selenium, sulfate,

20 and cadmium contamination, the Company would need to

21 stop using unlined basins.

22           Do you recall that language or those

23 directives?

24     A.    So I don't recall.  I don't have those
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1 documents committed to memory, focused on specific

2 years.  So I would also say that, I mean, we have our

3 compliance boundary.  So what would happen is

4 recommendations would come forward, we would work with

5 our regulators, we would look and see where things are

6 with the compliance boundary, look at our groundwater

7 monitoring, talk to your regulators in order to

8 determine what needed to go forward.

9           Recommendations -- as for anything,

10 recommendations are brought forward, they're evaluated,

11 and then decisions are made.

12     Q.    And subject to check, this recommendation in

13 2003 to stop using unlined basins, that plan was not

14 implemented; is that correct?

15     A.    So I don't have --

16                MR. MARZO:  Madam Chair, I would just

17     object.  There are so many documents in this case,

18     including 10-year plans.  To the extent the witness

19     is being asked a question specific to that plan

20     like this, it should not be a subject-to-check

21     question.  The document needs to be provided.

22     There is enough documents that have already been

23     provided.

24                MS. CRALLE JONES:  I'll move on.  I've
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1     got -- we'll talk specifically about some of the

2     documents a little bit later.

3                CHAIR MITCHELL:  All right.  You may

4     proceed.  And, Mr. Marzo, we've lost your video

5     connection, so please double-check your video

6     connection.

7                MR. MARZO:  Can you see me now,

8     Chair Mitchell?

9                CHAIR MITCHELL:  Now we can.

10                Ms. Cralle Jones, you may proceed.

11     Q.    And then on page 4 of your direct, you state

12 that:

13           "The purpose of my testimony is to explain

14 how Duke Energy Carolinas' compliance actions since

15 January 1, 2018, have been and continue to be

16 reasonable, prudent, and cost-effective approaches that

17 comply with regulatory requirements."

18           Your testimony was the only testimony

19 submitted with the Company's application that addressed

20 in any detail the coal ash cleanup costs; is that

21 correct?

22     A.    Yes, that is correct.

23     Q.    And in their testimony that we've heard

24 previously, both Mr. De May and Mr. Immel defer to you
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1 as to knowing the most detail about coal ash.

2           Is it fair to say that you are the Company's

3 witness for coal ash in this case?

4     A.    Yes.  Although Mr. Wells is going to be -- we

5 brought forward Mr. Wells to talk a lot more about the

6 groundwater area.  But for the implementation for coal

7 ash, yes, I am the witness.

8     Q.    Okay.  So in this proceeding, the Company has

9 not presented testimony by any witness with any

10 firsthand knowledge of its coal ash management

11 practices before that 2013 time period for you; is that

12 correct?

13     A.    So the Company has not offered up someone

14 prior to 2013.  I do know that our historic operations

15 was discussed significantly in the last case, and I

16 know also, as we were getting data requests in and saw

17 the intervenor testimony, a lot more questions came up

18 on our past practices prior to 2012, 2013.  And so I

19 did look through the documents, talked to people that

20 are still with the Company, if they are still with the

21 Company, but very few, very, very few that are still

22 with the Company.  But I dug into the historical record

23 in order to make sure that I felt comfortable with the

24 information that Mr. Kerin gave last time related to
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1 our historical practices.  And also be able to say yes,

2 based upon my review of what the Company did, and based

3 upon the documents that are available, that I would be

4 able to testify.

5     Q.    So for this proceeding, does the Company

6 consider its pre-2018 actions with respect to coal ash

7 management relevant here?

8     A.    So for this proceeding, which for DEC was to

9 cover the costs incurred between 1/1/18 and 1/31/2020,

10 that is why, in my direct testimony, we really focused

11 on the actions that had gone forward during that time

12 period, or had planned to go forward during that time

13 period.  Again, as I mentioned, we saw a lot of data

14 requests, a lot of questions that came through related

15 to past actions.

16           My understanding as to reading the last order

17 is that those past actions were discussed and were

18 actually ruled upon by the Commission.  So that's why,

19 in my direct testimony, we really focused on the costs

20 associated with actions that had been carried forth

21 during that time period.

22     Q.    In the 2017 rate proceeding, Mr. Kerin

23 testified that, quote, nothing the Company has done

24 historically is causing the Company to incur an
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1 unjustified cost today to comply with post-2015 CCR

2 regulations.

3           Do you agree with that statement?

4                MR. MARZO:  Chair Mitchell, once again,

5     if we're going to cite testimony, I'd like to have

6     the testimony provided to the witness.

7                MS. CRALLE JONES:  That would be in the

8     Kerin direct testimony, page 42.  I do not have it.

9     I did not pre -- but let's --

10     Q.    Do you -- is it your opinion that the Company

11 has done anything historically that is causing it to

12 incur unjustified costs today to comply with post-2015

13 CCR regulations?

14     A.    My testimony is that the Company was

15 following regulatory standards and was following what

16 was industry standards prior to 2015.  And then with

17 the passage of CAMA and CCR, where we had clarity as to

18 what needed to be done and move forward, that we have

19 implemented plans, and procedures, and processes to

20 ensure that we are meeting those new regulations that

21 came through at that time period.

22     Q.    So just to ask again, you followed industry

23 practices.

24           Are you saying the Company has done nothing
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1 historically that caused it to incur unjustified costs

2 today?

3     A.    I would say that, over the years, of

4 course -- and you can see this with EPA's process as

5 they started -- many, many years ago started to look at

6 coal ash, to where they landed in the 2015 CCR rule.

7 And we actually have a woman that's coming up as part

8 of the rebuttal, Ms. Williams, who was with EPA in the

9 1980s when a lot of the -- she was over the waste

10 organization, based upon my memory, and EPA, as to what

11 was done at that time and how things progressed over

12 time.

13           So you really -- I would go back to decisions

14 were made at the time the decisions were made based

15 upon the information that was known at that time.  So

16 hindsight is always 20/20.  You can always go back and

17 look.  Based upon the knowledge that you know today,

18 there has been -- a lot of information has come out

19 over the last 10, 15 years as our knowledge related to

20 coal ash management and the handling of this material

21 has evolved over the years.

22           So we evolved with it as things became

23 clearer, because we got clear understanding from our

24 regulators what needed to happen.  So you cannot look
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1 at things and say, well, what could have the Company

2 done many, many years ago.  We did what we did based

3 upon the information that we knew at that time and the

4 clarity that we had from our state regulators and

5 federal regulators and what was known in the industry

6 at that time.

7           So as things have evolved over the years, our

8 policies and practices have changed, and that is why

9 today we are doing what needs to be done to meet the

10 requirements under the current CAMA and CCR rule.  And

11 if they change and modify, of course, we will have to

12 modify and move things appropriately to meet those new

13 regulations.

14                MS. CRALLE JONES:  Chair Mitchell, I

15     have a few more questions.  I didn't know if I

16     should start a new section or if this was an

17     appropriate time for a break.

18                CHAIR MITCHELL:  All right.  Let's go

19     ahead and take our lunch break.  Let's go off the

20     record.  We will come back on at 1:30.

21

22

23

24
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1                 

2                CHAIR MITCHELL:  All right.  It's about

3     1:30.  Let's go back on the record, please.

4                Ms. Cralle Jones, we are with you.

5     Ms. Bednarcik, we are with you.  All right,

6     Ms. Cralle Jones, you may proceed.

7                MS. CRALLE JONES:  Thank you.

8 Whereupon,

9                  JESSICA L. BEDNARCIK,

10    having previously been duly affirmed, was examined

11           and continued testifying as follows:

12 CONTINUED CROSS EXAMINATION BY MS. CRALLE JONES:

13     Q.    Ms. Bednarcik, in your testimony, you

14 indicated that your first job, I think, out of college

15 was as an engineer for the partnership of Duke/Fluor

16 Daniel, and that there you designed processes for new

17 combined cycle power generation plants with a focus on

18 wastewater treatment.

19           Combined cycle plants are gas plants,

20 correct?

21     A.    Yes.

22     Q.    Can you describe, just in general terms, the

23 types of wastewater treatment systems that you helped

24 design in those early days?
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1     A.    So, in those early days, for the combined

2 cycle plants, I worked on reverse osmosis system, and

3 also a demineralization system with some clarifiers in

4 order to make sure that water that was taken in from

5 the river and used in combined cycle was at a standard

6 that could be utilized for the process.

7     Q.    Okay.

8     A.    For the process.

9     Q.    And when mineral, or whatever the pollutants

10 were, were removed from the water, what happened to

11 those pollutants?

12     A.    So, in those systems, the material that would

13 be removed, it would be captured and treated in a

14 different way.  I don't remember specifically, since

15 that was 20-something years ago, exactly how that was

16 removed and how it was disposed of.

17     Q.    Okay.  Now, going back to your time, 2013,

18 2015 as manager of remediation and decommissioning

19 group, what coal plants were being decommissioned at

20 that time?

21     A.    So I think I mentioned them earlier.  I'm

22 going off of memory.

23     Q.    That's all right.

24     A.    It was couple years ago, but I do remember --
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1 I remember physically going when I was in that group

2 and visiting the Dan River site, Buck, River Bend,

3 specifically.  And there may have been one or two

4 others, but I do remember physically going and visiting

5 those sites as part of the demolition project.

6     Q.    Who did you report to at that time?

7     A.    The gentleman's name was David Mitchell.

8     Q.    Okay.  Was Don Faulkner part of that group,

9 or was he in the chain of command anywhere?

10     A.    So while I remember the name Don Faulkner, I

11 can't remember telling of him, how I remember that

12 name.  But I do not -- I do not remember him as being

13 part of the environmental health and safety

14 organization that was part of my chain.

15     Q.    Okay.  Were you involved at all in

16 decision-making about the decommissioning process, in

17 terms of budgeting and priorities?

18     A.    No.

19     Q.    And I'm guessing, did you ever work with

20 plant manager Steve Townsend who was at Dan River or in

21 Buck?

22     A.    So I don't know when Mr. Townsend was the

23 plant manager at those times.  I do -- I visited those

24 sites.  I don't know if he was the plant manager when I
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1 visited those since I did other work at those sites or

2 not.  That's a name I recognize, but that's probably

3 the extent.

4     Q.    Okay.  At the time you visited the Dan River

5 station as manager of that group, were you even aware

6 of the 48-inch stormwater pipe that was underneath the

7 primary ash basin at Dan River?

8     A.    When I visited the site as part of the

9 decommissioning, we were focusing on the demolition of

10 the building, itself.  I do not remember any

11 discussions we had about specific components related to

12 the ash basin or even anything outside of the building.

13 I have the demolition group actually that reports to me

14 right now, and we typically focus on let's remove the

15 material, the processes, the water, the waste, the oils

16 out of the plant first.  So I remember that was our

17 first actions also at the Dan River site.

18     Q.    Do you recall when you learned of the 48-inch

19 stormwater pipe underneath the primary ash basin?

20     A.    I don't know, specifically.  Of course, I did

21 hear about it when the incident did happen, but I do

22 not remember if that ever came up in conversations

23 before or not.

24     Q.    Okay.  When the Company decommissioned those
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1 coal plants, it did not close those coal ash

2 impoundments immediately; we discussed that some,

3 correct?

4     A.    Correct.  And those impoundments were

5 continued to be utilized for stormwater, processed

6 water for some of the combined cycles.  So still

7 treatment systems.

8     Q.    Okay.  So was -- one of the waste streams, I

9 think you mentioned, that was being used is wastewater,

10 correct?  I'm sorry, stormwater was going into the

11 impoundment still?

12     A.    Yes, that is correct.

13     Q.    And I believe, when you were discussing this

14 topic with Ms. Townsend, you testified that there were

15 other treatment options for those waste streams that

16 were available before CAMA, correct?

17     A.    Yes.

18     Q.    And stormwater was one of those waste -- or

19 streams that was going into the impoundment.

20           Stormwater wouldn't typically contain arsenic

21 or other heavy metals, would it?

22     A.    So I would say it depends on what the

23 stormwater contacts.  So stormwater -- there's -- as it

24 moves through a site, and if it contacts soil and
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1 travels along, or if it contacts concrete and moves

2 around.  So, for the most part, I would expect it not

3 to contain that, but really depends upon the stormwater

4 conveyance and what is in that conveyance area.  But I

5 would say, for the most part, I do not expect

6 stormwater to have those in it.

7     Q.    And when the Company decommissioned those

8 coal plants, the Company did not quickly dewater the

9 coal ash impoundments for the reason we just talked

10 about, correct?

11     A.    As we mentioned -- as I mentioned before,

12 those impoundments continued to be used in the

13 operation of electricity in our generating units,

14 specifically at Dan River and at Buck, for the

15 generation of electricity and were part of that whole

16 operation.

17     Q.    So the ash and the water in the surface

18 impoundments was just left sitting in those unlined

19 ponds next to lakes and rivers for quite some time

20 after decommissioning, correct?

21     A.    So those ponds, as I just mentioned, were

22 still part of a -- the water treatment from those

23 operating plants.  So they were still managed, they

24 were still evaluated and maintained, and, of course, we
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1 still had our permitted NPDES discharge out of those

2 basins.  So that -- of course, we would continue to

3 maintain them, because we had permitted discharge out

4 of them, and that's a compliance requirement.

5     Q.    On page 5, line 6 of your testimony, you talk

6 about -- you discuss the federal and state regulatory

7 requirements that apply to the Company's coal ash

8 ponds.  And for the North Carolina ponds, you mentioned

9 the federal CCR rule and the state CAMA law, but you

10 don't discuss the North Carolina 2L rules at all.

11           Does the Company consider the North Carolina

12 2L groundwater rules to be requirements that apply to

13 its coal ash ponds?

14     A.    So can you also -- can you remind me which

15 page you're looking on in my testimony?  I want to make

16 sure I'm looking exactly there.

17     Q.    And it's just in general.  It was on page 5,

18 line 6 is where you begin, but you have a discussion

19 about federal -- the federal CCR rule and the state

20 CAMA law, but I didn't see in any of your testimony any

21 discussion -- well, you don't discuss the application

22 of the North Carolina 2L rules.

23           So the question was, does the Company

24 consider the North Carolina 2L groundwater rules to be
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1 requirements that apply to its coal ash pond?

2     A.    And yes, the 2L rules, also, when you look

3 through CAMA, it provides, of course, statutory

4 governance over to DEQ.  There are multiple things

5 that -- multiple areas of compliance that we have to

6 manage our plants to, any operation.  So if there is a

7 statute in North Carolina, specifically for

8 North Carolina, our North Carolina plants, if there is

9 a law, a regulation that applies to our plants, then we

10 need to comply with that, of course.

11     Q.    And those North Carolina 2L rules were in

12 place before the enactment of CAMA, correct?

13     A.    Yes.

14     Q.    Earlier today you mentioned that

15 environmental audits that took place at the plant level

16 prior to the establishment of the CCP team; do you

17 recall that discussion?

18     A.    Yes.

19     Q.    Did those audits include determinations about

20 compliance with the 2L rules?

21     A.    So going off of memory, when I was over in

22 that group, one of the things we did look at as whether

23 the compliance regulations we had to follow.  And I

24 know Mr. Wells will be able to talk about this also.
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1 We had a long history of working with our agencies on

2 the installation of wells, and the monitoring of those

3 wells, and what's needed in order to -- working back

4 and forth with the regulator.

5           So we started groundwater monitoring -- I

6 know, in that time period, we did have groundwater

7 monitoring around all of our basins and were working

8 with the agencies to address things that came up around

9 the compliance boundary as well.  So we did look at,

10 are we complying with the rules and regulations and

11 working with the agencies at that time?

12     Q.    Did those plant-level audits include

13 conclusions about infiltration of coal ash constituents

14 into groundwater?

15     A.    They did not go to that level.  The level

16 they went are, are we meeting -- are we -- do we have

17 the monitoring wells in and are we working with the

18 agencies?  So the auditors would not -- the auditors

19 who worked for me would not have done interpretation of

20 the groundwater results.  It would have been are we

21 meeting our requirements and doing the groundwater

22 monitoring?

23     Q.    So the Company wouldn't consider whether or

24 not coal ash constituents were infiltrating
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1 groundwater?

2     A.    So, Ms. Cralle Jones, I think you

3 misinterpreted what I said before.

4     Q.    I'm sorry.

5     A.    I'm glad you asked so I can clarify.  The

6 group that worked specifically for me that was doing

7 the audits was ensuring that the work was being

8 conducted.  We had groundwater subject-matter experts

9 who were taking the samples and working with the

10 agencies based upon what was seen in the groundwater

11 around the basins in order to determine what those next

12 steps would be.

13           So communications back and forth with the

14 regulatory agencies, communications within the Company

15 as well.  Of course, we looked at the groundwater

16 results.  That was more on -- the subject-matter

17 experts for each one of the sites was looking at the

18 data while the audit team that reported to me was

19 focusing on, are we meeting our regulatory

20 requirements; are we doing the groundwater monitoring;

21 are we disposing of our waste appropriately following

22 the rules and regulations, just to use as an example.

23     Q.    Okay.  So I think you just said those audits

24 were informed by groundwater monitoring, but your --
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1 your focus was whether there was any regulatory

2 violation or additional steps that needed to be done

3 under the regulatory requirement; is that correct?

4     A.    So the compliance audits were to ensure that

5 we were meeting our compliance obligations, were the

6 rules and regulations.  So the specifics as to what are

7 the actions that are needed to be taken, that would not

8 have been brought forth on an audit.  Audit was, are

9 you doing what you need to do for compliance?  The

10 subject-matter experts would have been working with the

11 state agency to evaluate the results of the groundwater

12 monitoring networks and the wells that were in that

13 place and determining what the next steps would need to

14 be.

15     Q.    Do you recall when the Company began

16 conducting those audits?

17     A.    I do not.

18     Q.    Have you reviewed any of those audit reports?

19     A.    Well, of course, when I was the manager over

20 that group, I did, but I have not reviewed those since

21 that time.

22     Q.    Do you know when the earliest exceedances of

23 the 2L groundwater standards occurred near one of the

24 Company's coal ash impoundments, how early on?
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1     A.    I do not, and that would probably be a better

2 question for Mr. Wells when he comes up.

3     Q.    Okay.  On page 7, line 7 of your testimony --

4 and I'm just kind of framing this.  I'm not going to

5 ask you to read or quote anything specifically.  But

6 you begin discussing the part of the federal CCR rule

7 that requires siting requirements for new and existing

8 unlined ash ponds and the closure of ponds that don't

9 meet those siting requirements.

10           And specifically you note that the ponds

11 located within 5 feet of the uppermost aquifer must be

12 closed; is that correct?

13     A.    Yes, that is one of the location restrictions

14 that was part of the analysis under the federal CCR

15 rule.

16     Q.    Do you understand the reason for that

17 restriction?

18     A.    As I sit here today, I don't remember

19 specifically what's in the federal CCR rule related to

20 that -- the -- how they set that distance, but --

21     Q.    But, in general -- but, in general, would it

22 be to protect against migration of contaminants from

23 the unlined pond into the state's water resources?

24     A.    So my understanding is that that is -- as
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1 time has gone on and things -- and we've gotten more

2 information around our groundwater and what's going on

3 related to basins, that is my understanding of why the

4 federal CCR include that as one of the things that you

5 would evaluate for location restrictions and how they

6 set that distance.

7     Q.    The risk of migration of coal ash

8 constituents to water resources is something that the

9 Company understood before the EPA finalized the CCR

10 rule in 2014, correct?

11     A.    So can you ask your question again, please.

12     Q.    Sure.  The risk of such migration from

13 unlined ponds to water resources, groundwater, is

14 something that the Company understood before EPA

15 finalized its rule in 2014, correct?

16     A.    Yes.  We had groundwater monitor wells within

17 the compliance boundary, and we were working with the

18 agencies at that time understanding what was on our

19 site and within our compliance boundary.  What was

20 going outside of our compliance boundary also.  So we

21 did have some monitoring wells there and understanding

22 that there was some groundwater impacts around our

23 basins.

24     Q.    And the risk of those groundwater impacts was
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1 clearly known to the Company at least by 2007; was it

2 not?

3     A.    So when -- you mention risks.  So if there

4 was any indication that there was a risk of it

5 migrating offsite and impacting any of our neighbors,

6 well before that happened, the Company responded and

7 provided -- made sure that our neighbors were

8 protected.  So if there was a risk to human health, we

9 addressed that.

10           For groundwater impacts around the basin

11 going towards the compliance boundary, if it was not an

12 imminent risk or something that looked like it was

13 going towards human health, then that was something, of

14 course, we continued to have discussions with our

15 regulators, working with regulators as to what were the

16 next actions that would be needed.  But, of course, if

17 we saw anything around our ponds that gave us any

18 indication that there it might be an impact or a

19 migration of an impact going towards, for example, a

20 neighbor's well, we took care of that.

21     Q.    So now I want to turn your attention to what

22 is marked as Sierra Club 3.  It's the 2007 Duke Energy

23 environmental management program for coal combustion

24 products.  It was previously entered as the Kerin
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1 Direct Cross 3 in 2017.  And it describes the

2 environmental program for the management of coal

3 combustion products and provides the basis for

4 developing future management strategies.

5                MS. CRALLE JONES:  I would -- at this

6     time, Chair, I would ask that the exhibit be marked

7     for the record as Sierra Club Bednarcik Cross 1.

8                CHAIR MITCHELL:  The document will be

9     marked Sierra Club Bednarcik Direct Cross Exhibit

10     Number 1.

11                (Sierra Club Bednarcik Direct Cross

12                Exhibit Number 1 was marked for

13                identification.)

14     Q.    Ms. Bednarcik, is this a document you're

15 familiar with?

16     A.    Yes.

17     Q.    Is this the first 10-year plan?

18     A.    No.

19     Q.    Okay.  When was the first 10-year plan?

20     A.    As I sit here today, I can't remember the

21 date of the first.  There was a number of 10-year

22 plans, but this is not it.  But I can't remember the

23 date, as I sit here right now.

24     Q.    Okay.  And I want to kind of get us oriented
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1 to that document by hitting a couple of pages.  The

2 pages are at the top --

3                CHAIR MITCHELL:  And Ms. Cralle Jones,

4     just for purposes of the record here, the document

5     that I am looking at is marked at the bottom

6     confidential subject to protective order.  Can you

7     explain to me whether this document actually is

8     confidential or contains confidential information?

9                MS. CRALLE JONES:  In the document that

10     was part of the official record there -- on the

11     first page, there is an asterisk, and it says "Per

12     DEC, this is not confidential, Volume 14, page

13     250."

14                CHAIR MITCHELL:  Okay.

15                MR. MARZO:  That's correct,

16     Chair Mitchell.  It was removed, in terms of

17     confidential.  Chair Mitchell, once again, I just

18     want to remind folks that Ms. Bednarcik is

19     returning in her rebuttal, and perhaps we're

20     eliminating some of these questions that would be

21     asked in her rebuttal, but it seems like we're

22     bleeding over in lines of cross into rebuttal.

23                CHAIR MITCHELL:  All right.  Thank you,

24     Mr. Marzo.  And I'd just ask counsel to remember
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1     that Ms. Bednarcik will be up on her rebuttal

2     testimony later in the proceeding.

3                And, Ms. Cralle Jones, again, just

4     abundance of caution, for purposes of the record,

5     the notation you've referenced is on the first page

6     only, so I'd like for you to confirm that nothing

7     in the document -- there is no confidential

8     information in the entirety of the document.

9                MR. MEHTA:  Chair Mitchell, this is

10     Kiran Mehta, and I can confirm that the document,

11     as a whole, is not confidential.

12                CHAIR MITCHELL:  All right.  Thank you,

13     Mr. Mehta.

14                All right, please proceed,

15     Ms. Cralle Jones.

16                MS. CRALLE JONES:  Thank you.

17     Q.    So just to get an orientation as to where

18 we're going, but there are document numbers at the top

19 of the page.  If you'll go to the document Exhibit 3905

20 is at the top of the page, and that's the section that

21 talks about coal combustion products management in

22 North Carolina.

23           Do you see where I am?

24     A.    Yes, I'm on that page.
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1     Q.    Okay.  And it discusses various uses.  On

2 that page, it talks about raw material for agricultural

3 applications.  And then you go to the next page, on

4 3906, and it begins a discussion of disposal options,

5 landfills, engineered fills.  And then on 3908, it

6 talks about disposal in surface impoundments.  So

7 that's the section of the document we're in.

8           And then finally, what I wanted to ask you

9 about is on the top of page 3909.  It's that section

10 that says "rationale."

11           Do you see where I am?

12     A.    Yes, I'm on that page and on that section.

13     Q.    Great.  In describing North Carolina's

14 surface impoundment, it states that surface

15 impoundments are, quote, unlined and have a large

16 constant hydraulic head.

17           Now, I know you're trained as a chemist and

18 not as a hydrologist, but for just general

19 understanding, can you explain the significance of a

20 large constant hydraulic head?

21     A.    So, Ms. Cralle Jones, I'm actually a chemical

22 engineer, not a chemist.

23     Q.    Oh, I'm sorry, chemical engineer.  I

24 apologize.
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1     A.    And one of the things, of course, that

2 engineers look at is fluid flow, so this is something

3 that I would be able to talk about.  So a large

4 hydraulic head, to make it nice and simple, is that

5 there is, of course, a -- by having the water on top of

6 the ash, water has to move its way down, right?  So by

7 having the water on the ash, it will continue to push

8 down through the ash and going into the groundwater.

9     Q.    Thank you.  Because I'm not a hydrologist or

10 a chemical engineer, so I just wanted to make sure that

11 we were on the same page.

12           And then that second full sentence says:

13           "As a result, this management practice has

14 greater potential to impact groundwater than dry

15 handling options.  The risk is greatest while the

16 operate- -- while in operation when the ash sluicing

17 process provides a continuing supply of sluice water in

18 source material."

19           Do you have any reason to disagree with that

20 statement?

21     A.    No, I agree with that statement.

22     Q.    Okay.  How many years after 2007, the date of

23 this document, did the ash sluicing process continue at

24 the Duke Energy Carolinas plant?
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1     A.    So the -- it depends on which plant you're

2 talking about.  Of course, the ones that retired, the

3 sluicing stopped earlier than the plants that are

4 continuing to operate.  Those, of course, the sluicing

5 of the ash stopped per our requirement, whether it be

6 from the -- from CAMA, CCR, or the SOCs that we signed

7 with the state as well.  Those had dates associated

8 with them to stop sluicing of basins.

9           So I would say that there was -- the

10 operation continued.  But I would go back to that the

11 operation was -- had been approved NPDES discharge,

12 they would continue to have the ability, that had

13 volume in it to be continued to use.  And also this was

14 a couple of years before the federal CCR -- the draft

15 CCR rule that came out.  But I do know that, in 2010,

16 when the draft CCR rule came out, they were looking at

17 a couple different options for closure of basins, and

18 one of the options they were looking at, I think it was

19 called -- and Ms. Williams will be able to talk about

20 this in more detail when she's on with the rebuttal --

21 but there was a -- at that time in 2010, the federal --

22 the EPA was looking at do we go subtitle C, which is a

23 hazardous waste; subtitle D, which is nonhazardous

24 waste; or subtitle D prime.  And my understanding of D
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1 prime was continue operating the basin as is until its

2 capacity is full.

3           So I would say that I agree with the words

4 that are in this document 100 percent, but you have to

5 look at the operation as a whole.  And even in 2010,

6 EPA was evaluating whether to allow sluicing and use of

7 impoundments up until the volume of those impoundments

8 was full and it was no longer needed for operation.

9     Q.    So we're talking about risks, and I think we

10 discussed that, after the plants were decommissioned,

11 dewatering didn't begin right away at each of the

12 plants.

13           Were there risks associated with not

14 dewatering right away, and what were they?

15     A.    So, Ms. Cralle Jones, I want to clarify

16 something.  So dewatering -- there is dewatering, there

17 is decanting, there is -- and even in this document, it

18 talks about the sluicing of the ash.  So when you're

19 operating the basin, there are multiple -- multiple

20 things that go into the basin, including the sluiced

21 water, and the stormwater, and the processed water.

22           At the retired plants, because the operations

23 were not needed for operating the coal plant and were

24 really for stormwater purposes for the most part, the
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1 amount of water that was going into those basins was

2 significantly reduced.  And so the water that was in

3 those basins would, of course, over time through

4 evaporation, through decanting, out through the NPDES

5 stormwater, would have reduced over time, because the

6 amount of water we're adding just from stormwater of

7 course was less than during the operations when we were

8 sluicing material in.

9           So they continued to be a treatment system, a

10 permitted treatment system at those sites, at those

11 retired sites, specifically at Dan River and at Buck.

12 They continued to be utilized during that time period

13 for the operation of the combined cycle plant.  But the

14 water would have been going down, because we were not

15 adding as much, because we were no longer sluicing.

16     Q.    Okay.  Fair enough.  But were there still

17 some risks associated with not dewatering, or

18 decanting, or whichever word you want to use to remove

19 the liquid from those ash ponds?  Was there still some

20 risk associated with that?

21     A.    So I would say yes, but again, we were

22 monitoring groundwater around, and we were looking at

23 does this charge through the NPDES.  So when we looked

24 at whether or not to continue utilizing those basins as
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1 treatment systems, or stop using them as a treatment

2 basin, the decision was that we would continue to

3 utilize them for the operation of the combined cycle

4 plants.

5     Q.    Would you agree that there was a risk of a

6 release to the environment, whether through groundwater

7 or otherwise, as long as those basins had water in them

8 and ash in them?

9     A.    I would say that yes, as long as they had

10 water in them, they would continue to have that

11 hydraulic head, yes.

12     Q.    And so, for example, one of the risks that

13 was faced was a catastrophic spill like we saw in 2014

14 at Dan River, correct?

15     A.    (No response.)

16     Q.    And -- I'm sorry.  And then I believe there

17 have been other releases from other facilities in the

18 wake of hurricanes.

19           Do you recall, in 2016 and 2018, releases

20 from ash impoundments related to extreme weather

21 events?

22     A.    Well, first of all, I'll say, related to Dan

23 River, that was a failure of a pipe that was

24 underneath.  So that was a moment in time of one
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1 incident.  The Company has had a long operating history

2 of operating successfully and in compliance.  So that

3 was one thing, and that was, again, discussed --

4 discussed a lot in the last case.

5           And you are correct, is that we have had

6 hurricanes.  And in some areas where we have had

7 hurricanes, in some of our ponds there has been some

8 releases of material.  At Sutton, it was while we were

9 excavating and having that area open and moving

10 material out.  The risk actually was greater while we

11 were excavating than it was before.  Looking at some of

12 our retired locations that were covered and had trees

13 on it, we do realize that even -- there is always --

14 there's a risk in everything that you do.  We manage

15 that risk, we evaluate that risk, and make decisions

16 based upon the information at the time when those

17 decisions were made.

18           So yes, there's a risk in everything, but

19 based upon looking at the past history of the Company

20 and what we have done, the risk evaluation was

21 conducted and decisions were made upon that.

22     Q.    And so there was clearly a risk of releases

23 to the environment, which we saw at Dan River and then

24 in the wake of hurricanes.
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1           Is there also a risk to human health from

2 those types of releases?

3     A.    So I would -- if you look at -- I'm trying to

4 think of how to answer this, because I've already

5 talked about the risk of human health from groundwater

6 impacts and how, if the Company saw a plan going

7 towards our property barter, or understanding -- even

8 if it wasn't -- it didn't look but there was -- we

9 didn't know quite where it was going and working with

10 the agencies, the Company, of course, managed any home

11 and health risks to our neighbors.

12           The Company has -- our neighbors -- our

13 customers, they're our neighbors, the people we work

14 with, so that's very important, so we make sure of

15 that.  Now, the releases that you mentioned for Dan

16 River and for the hurricanes, what -- of course, after

17 that happened, Dan River happened, that we did take

18 samples in the river and did not see anything that was

19 of, based upon my memory, any impacts to human health.

20 And we did extensive sampling within the river.  And

21 also, after any type of releases that happen due to

22 hurricanes, again, we take samples in those rivers.  We

23 work with the agencies to ensure.  And as far as I

24 know, there has been no impacts or risks to human
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1 health.

2     Q.    Are you aware that the CDC has actually

3 issued a warning to stay out of floodwater because it

4 can contain, quote, coal ash waste that can contain

5 carcinogenic compounds such as arsenic, chromium, and

6 mercury; were you aware of the CDC warning?

7     A.    So I do know that the CDC has a blanket

8 warning like that.  But I also -- I'm not a

9 toxicologist, and the CDC does have toxicologists, and

10 they look at this.  But I also know that risk is based

11 upon dosage, and it's based upon concentration.  So you

12 have to have something at a high enough dosage and a

13 high enough concentration and exposure time period in

14 order for it to be a risk.

15           I have done -- in my history of Duke, have

16 worked on many projects that have lots of risk

17 assessments that have been done with it.  So I know

18 that it is -- it's not a simple science.  There's lots

19 of things that is go into determination of human health

20 risks, risks to the environment, risks to the

21 ecosystem.  There's lots of different factors that need

22 to be taken into account.

23     Q.    So in setting its decommissioning and closure

24 schedule, did your team consider the risk to human
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1 health and the environment in setting those schedules?

2     A.    So if you're talking specifically of when we

3 decommission as we no longer need the plants for

4 electric generation, and doing the demolition of the

5 plants, we look at the -- what we need to do in order

6 to manage the environmental risks and structure risk.

7 So we do look at that.  So I'm not quite sure what

8 you're asking, but we do evaluate, first of all, making

9 sure we produce electricity, and then as we no longer

10 need those plants for electric generation, how to make

11 sure that they are demolished, the plants themselves,

12 in an environmentally friendly manner.

13     Q.    I guess my question was more in setting --

14 and perhaps this is what you're saying, is that your

15 team did not set the closure schedule for the

16 impoundments?

17     A.    So when I was over the remediation and

18 decommissioning team, as I mentioned before, we focused

19 on the plants themselves.  The timing for the closure

20 of any type of basins, that was part of the process,

21 but my team did not set those time frames.  But -- and

22 I think actually in that document that you were

23 pointing to me before, it does say that in there -- and

24 I'm looking at page 8.  So this is document example
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1 3908, specifically says:

2           "Closure and post-closure activities for ash

3 ponds or surface impoundments are subject to Division

4 of Water Quality requirements."

5           And that it does say NCDENR, at the time,

6 does not have a specific requirement for the final

7 closure of an ash pond, but that they will be subject

8 to requirements of the regulatory agency's discretion.

9           So, of course, we would work with our

10 regulatory agencies to make sure that not only how they

11 were closed, when they were closed was all worked out

12 with them in order to make sure that they are closed

13 appropriately.

14     Q.    All righty.  Turning to a new document.

15           Are you familiar with the Electric Power

16 Research Institute?

17     A.    Yes.

18     Q.    And it conducts research for the electric

19 sector; is that correct?

20     A.    Yes.

21     Q.    Are you -- and is that group called EPRI; is

22 that a typical term used for it, the EPRI report?

23     A.    Yes.  We typically refer to the Electric

24 Power Research Institute as EPRI.
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1     Q.    Are you aware that the EPRI board of

2 directors includes a Duke Energy executive?

3     A.    I was not aware that it had a Duke Energy

4 executive on it.

5     Q.    Okay.  Do you know Douglas Esamann; is that a

6 name familiar to you?

7     A.    Yes, yes, I do know Doug Esamann.

8     Q.    Okay.  I believe he's on the board.  So now

9 I'd like to direct your attention to Joint Exhibit 7,

10 and it was the 1981 EPRI coal ash disposal manual,

11 second edition.

12                MR. MARZO:  Chair Mitchell, I would just

13     renew my general objection that we're now clearly

14     getting into rebuttal parts of testimony.  And once

15     again, if we're going to bleed over and maybe cut

16     the back half of this case, maybe it's worth it,

17     but I do want to just point it out to the chair.

18                CHAIR MITCHELL:  All right.  Ms. Cralle,

19     how do you respond?  Can you --

20                MS. CRALLE JONES:  One section of

21     questions on this document trying to lay the

22     groundwork for what will be addressed later in

23     rebuttal, and then one other line of question based

24     upon her final conclusions as to reasonableness and
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1     prudence.  So I'm coming very close to the end of

2     my cross.

3                CHAIR MITCHELL:  All right.  I'll allow

4     you to proceed, Ms. Cralle Jones.

5                MS. CRALLE JONES:  Okay.  We would ask

6     that that exhibit be marked for the record as

7     Sierra Club Bednarcik Cross 2.

8                CHAIR MITCHELL:  All right.

9                MR. MEHTA:  Chair Mitchell, this is

10     Kiran Mehta.  I think we actually had, in effect, a

11     stipulation that those joint exhibits would come in

12     as joint exhibits at the appropriate time, which is

13     not necessarily right now based on what Mr. Marzo

14     just said.  But I do not believe they need to be

15     marked individually, unless the Commission,

16     obviously, wants them to be marked individually.

17     Just so that we can keep track of them better.

18     Because they are going to come up again, and again,

19     and again, and again.  If it's all right with the

20     Chair and the parties, we should just call them

21     Joint Exhibit whatever it was.

22                MS. CRALLE JONES:  I have no objection.

23                CHAIR MITCHELL:  All right.  Well,

24     Mr. Mehta and Ms. Cralle Jones, I'm looking at the
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1     document.  I believe you indicated it was Number 7,

2     Ms. Cralle Jones?

3                MS. CRALLE JONES:  Yes, ma'am.

4                CHAIR MITCHELL:  So, Mr. Mehta, help me

5     understand, I mean, obviously she is not referring

6     to the first of these joint documents.  So was the

7     intention that they be identified as joint --

8     identified in the order in which they were

9     presented to us?

10                MR. MEHTA:  Well, actually, I think

11     because they will all be used, they would just be

12     identified the way they are identified.  And I do

13     recall, frankly, a specific email exchange with

14     Ms. Lee -- I don't know if Ms. Cralle Jones was

15     involved in that -- in which they would all be

16     introduced as a group at the beginning of the

17     intervenor testimony, which, of course, is not yet,

18     so that they could then be used throughout the

19     intervenor testimony and the rebuttal testimony,

20     because they will be used over, and over, and over

21     again.

22                Again, I don't have any problem with how

23     anybody wants to refer to them.  And if they need

24     to be referred to in terms of the normal way we do
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1     things, which is XYZ Cross Exhibit Number 4, that's

2     fine.  It's just that we're going to have a hard

3     time keeping track two weeks from now what XYZ

4     Cross Exhibit Number 4 was, and we will have a very

5     easy time saying Joint Exhibit 7, or whichever the

6     number is.

7                CHAIR MITCHELL:  All right.

8     Ms. Cralle Jones, let's do this, then.  Unless

9     there is an objection, let's just -- we can refer

10     to the document -- I'm looking at it right now, and

11     we will mark it for identification as -- evidently,

12     as the parties had agreed to at the beginning of

13     the intervenor's testimony, so that all of these

14     documents come in as one group.  All of the joint

15     exhibits come in as a group.

16                Any objections to that approach?

17                MS. CRALLE JONES:  No objection.

18                CHAIR MITCHELL:  Any objection from the

19     Sierra Club or any other party?

20                (No response.)

21                CHAIR MITCHELL:  All right.  Let's

22     proceed, then.

23                (Joint Exhibits 1 through 13 were marked

24                for identification.)
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1     Q.    Ms. Bednarcik, are you familiar with this

2 document?

3     A.    Yes.

4     Q.    I'd ask you to turn to page 2-17, PDF page 79

5 if that helps.

6     A.    I'm on that page.

7     Q.    Okay.  And it begins with that discussion of

8 leachate down at the bottom of the page.

9     A.    I see that.

10     Q.    Okay.  And I'm just going to read this first

11 couple of sentences:

12           "Leachate from ash disposal sites is a

13 concern due to the possibility that heavy metals and

14 iconic complexes [sic] such as SO4 present in the ash

15 may enter the groundwater system and contaminate

16 present or future drinking water sources."

17           Did I read that correctly?

18     A.    Yes.  And I think there is really good

19 information further on in that paragraph where it says

20 the -- not the next sentence, the one after that:

21           "Evidence is still inconclusive as to the

22 degree of hazard of the ash materials."

23           And then after that:

24           "EPA recognizing that coal combustion
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1 products are of relatively low concern, and define coal

2 ashes as being nonhazardous while they conduct a site

3 monitoring and evaluation program, which is designed to

4 assess the potential hazards associated with ash

5 disposal."

6           So yes, it does discuss leachate; it also

7 discusses that the EPA is continuing to do the

8 evaluation.

9     Q.    And just for completeness, since you finished

10 out the rest of the paragraph, we might as well get

11 that -- catch that second sentence that says:

12           "For this reason, a disposal site should be

13 designed in such a way as to minimize this effect of

14 impacts to groundwater."

15     A.    And yes, that is the sentence I left out.

16 But I will also say that, because it talks about a

17 disposal site should be designed, it's good to note

18 that this joint exhibit that EPRI put together was for

19 design and to help a utility engineer with designing of

20 a new unit, not for the operation of an existing unit.

21 So it has good information in it, but I do want to call

22 out that that one sentence you read in that says that a

23 disposal site should be designed.  The purpose of the

24 manual was for the design of new units.
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1     Q.    But based on this document, there's no doubt

2 that the Company knew of the risk of groundwater

3 contamination at least as early as 1981, correct?

4     A.    So I would say, based upon this document,

5 again, new -- for design of new.  And there was

6 actually a sister document in 1982 for upgrading

7 systems.  I have reviewed both of those documents.  I

8 have reviewed the vast majority of historical

9 documents, and I would say that my understanding of it

10 is that, while there was continuing knowledge,

11 continuing science going on on a site-specific basis,

12 that more information was coming out and that more

13 information was helping with the design of new basins;

14 but there was also what do we need to do with the

15 existing basins and modification.

16           So I would say yes, this is a great document.

17 It does state -- it states what it states about

18 groundwater and leachate, and I would agree with the

19 statements.  But I would say the sentence I called out,

20 evidence is still inconclusive as to the degree.

21 Continuing monitoring, continuing looking at it on a

22 site-by-site basis based upon information at those

23 sites working our regulators.

24     Q.    Is it your position that, based on this
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1 document, it was inconclusive, and therefore, the

2 Company had no responsibility to take any steps to

3 protect current or future groundwater supply, drinking

4 supply?

5     A.    So again, I read through this document --

6 went through it a couple of times, actually, this

7 document and the sister document on upgrading systems.

8 I looked at it.  I truly tried to put myself in as a

9 utility engineer sitting and reading this document in

10 1981 or 1982 with the knowledge that I knew at the

11 time, with the information I knew on a site-specific

12 basis, and the discussions that we had also had with

13 our regulators, what we saw with operations, what we

14 saw at the site.

15           And I would go, great information.  I need to

16 continue to keep my eyes on where things are heading,

17 keep my eyes on the operation of my basins.  But there

18 was nothing in these documents that led me to believe,

19 if I was sitting in that time frame with what I knew at

20 that time, trying to suspend what I know today in 2020,

21 to say could things -- should have things been done

22 differently.  I did not see anything that would have

23 led me to believe that the Company should have done

24 different than what they did, based upon the knowledge
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1 at that time.

2     Q.    What steps did the Company take after 1981 to

3 protect present or future drinking water systems?

4     A.    So I know Mr. Wells will be able to talk

5 about the groundwater monitoring around our sites.  I

6 do have something I believe as early as the -- I'm

7 going off of memory here -- 1970s, 1980s.  The Company

8 started doing some groundwater monitoring at our DEC

9 sites, the Duke Energy Carolina sites.  I don't have in

10 front of me exactly when that started, but it would

11 be -- we did start doing some groundwater monitoring in

12 some areas.

13           Actually, I believe in a couple of the EPRI

14 documents, and in the -- and in some of the EPA

15 documents it discussed activities that were happening

16 at Duke Energy sites.  So we were actually contributing

17 information that we were finding to these studies as

18 well.

19           So Mr. Wells will be able to tell you when

20 sampling started at each site, but again, we did not

21 see any indication that there was any harm to human

22 health based upon the operations at that time.

23     Q.    So is it your position that, as a result of

24 the Company's coal ash management practices, there were
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1 no impacts to present or future drinking water sources

2 prior to 2015?

3     A.    So I go back to what I know.  What I know is

4 that, over the lifetime of the operation of these

5 basins, and based upon our groundwater data, we have

6 not seen any impacts to drinking water sources.  Where

7 we saw some groundwater going towards a compliance

8 boundary, or even an idea that may be going towards an

9 area, we did take those homeowners and provide them

10 with drinking water.  So before there was any

11 indication that their wells had been impacted.  That's

12 my understanding of the history.

13     Q.    But there was an impact or potential to

14 impact those drinking water sources, that's why you

15 supplied a different water supply, correct?

16     A.    So there was a -- the data was showing that

17 there might be a potential.  In some cases, it was -- I

18 believe it was inconclusive whether it was 100 percent

19 coming from the basins or from something else, or when

20 there was a potential that a plume might be in an area

21 that might be harming any of our homeowners that are

22 next to the basins, we did put them on water.  But I

23 have not seen, as I reviewed all the documents, nothing

24 that says that we absolutely impacted drinking water
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1 systems.

2     Q.    On page 26 of your direct testimony, you

3 offered your opinion that the costs the Company

4 incurred to close ash ponds were reasonable and

5 prudent, and you list the factors that you considered

6 when forming that opinion.  You listed whether the

7 activities performed and to be performed are necessary,

8 whether the costs for necessary activities are

9 appropriate, and whether the closure projects are

10 meeting Company and regulatory deadlines.

11           Other than those three, did you consider any

12 other factors when forming your opinion about the

13 reasonableness and prudence presented in your direct

14 testimony?

15     A.    So I'm going to let my testimony stand.

16 Those are the areas when I looked at were the costs

17 reasonable and prudently incurred, those are the things

18 I looked at.

19     Q.    Were you looking at only documents post 2018

20 in preparing your testimony?

21     A.    So it's when -- the costs that we are asking

22 for recovery in this case for Duke Energy Carolinas is

23 January 1, 2018, through January 31st of this year.  So

24 to talk about specifically the costs that were incurred
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1 and were the costs that were included during that same

2 period there in that test period, were those costs, in

3 order to meet our regulatory requirements, in order to

4 make sure that they were -- going back to my testimony,

5 make sure I have the terms right -- that the activities

6 performed are necessary based upon where we sit today,

7 whether the costs were necessary activities are

8 appropriate in order to meet those regulatory

9 commitments, and whether the closure projects are

10 meeting the Company and regulatory deadlines.  That is

11 what I evaluated.

12           And I looked through the documents that are

13 associated with executing the work or the costs that

14 we're asking for recovery in this case.

15     Q.    Did you or anyone else at the Company attempt

16 to evaluate whether the current costs would be lower if

17 the Company had switched to dry ash handling earlier?

18     A.    So, Ms. Cralle Jones, when I read through the

19 2017 case, I know that was something that came up a lot

20 and was discussed a lot.  And I would agree, with what

21 I'm remembering from the order, is that it's hard to do

22 a hindsight review.  It's hard to go back and say what

23 would you have done at a certain point at a certain

24 time to make certain things different today?

246



DEC-Specific Rate Hearing - Vol 15 Session Date: 9/8/2020

Noteworthy Reporting Services, LLC www.noteworthyreporting.com
(919) 556-3961

Page 52

1           What I do know is that we have to meet the

2 regulatory requirements of today, and we are -- the

3 costs that are incurred to meet those regulatory

4 requirements that came through with CAMA and the CCR

5 rule, things we have to meet today, that those costs,

6 in order to execute that work and make sure it gets

7 done appropriate, that those costs are appropriate and

8 prudently incurred.

9     Q.    Did you or anyone else at the Company attempt

10 to evaluate whether prudent costs would be lower if the

11 Company did not commit the violations of the Clean

12 Water Act that it admitted to in the federal

13 enforcement action that followed the Dan River spill?

14                MR. MEHTA:  Chair Mitchell, I'm going to

15     object.  I believe this question has been asked and

16     answered previously.

17                CHAIR MITCHELL:  Ms. Cralle Jones?

18                MS. CRALLE JONES:  This is a distinct

19     question about was there an evaluation whether or

20     not the violations of the Clean Water Act that were

21     admitted to gave rise to legal requirements that

22     would not have otherwise been in place.

23                CHAIR MITCHELL:  All right.

24     Ms. Cralle Jones, I'm going to overrule the
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1     objection and let you proceed with the question,

2     but it's awfully similar to your previous question,

3     so please proceed to pace here.

4                MS. CRALLE JONES:  I will ask the

5     question one more time, and this is my last

6     question.

7     Q.    Did you or anyone else at the Company attempt

8 to evaluate whether current costs would be lower if the

9 Company had not committed the violations of the Clean

10 Water Act that it admitted to in the federal

11 enforcement action that followed the Dan River spill?

12     A.    So, Ms. Cralle Jones, I would reiterate that

13 that is dealing in hypotheticals and going back.  And I

14 cannot go back in time and evaluate what ifs.  There is

15 an infinite number of what ifs that could have been

16 evaluated.  We are dealing with what we know today,

17 costs that are incurred today to meet the regulations

18 as of today of where we sit today, so that is what I

19 evaluated.

20                MS. CRALLE JONES:  I have no further

21     questions.  And at this time I would ask -- I

22     believe that we only have one exhibit, Sierra Club

23     Bednarcik Direct Exhibit 1, which was the Sierra

24     Club Cross 3, that be admitted into the record.
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1                CHAIR MITCHELL:  All right.  Hearing no

2     objections, your motion will be allowed.

3                (Sierra Club Bednarcik Direct Cross

4                Exhibit Number 1 was admitted into

5                evidence.)

6                CHAIR MITCHELL:  All right.  Any

7     designation cross examination for the witness?

8                (No response.)

9                CHAIR MITCHELL:  All right.  Redirect

10     from Duke?

11                MR. MARZO:  Thank you, Chair Mitchell.

12     Just a few questions, Chair Mitchell.

13 REDIRECT EXAMINATION BY MR. MARZO:

14     Q.    Ms. Bednarcik, you were just asked -- and I

15 think we'll go in reverse order with the last line of

16 cross.  You were just asked several questions by Sierra

17 Club related to what you did, in terms of your review

18 going into this case, the Company's intentions behind

19 the presentation in this case, I believe, was one, and

20 I believe there was others around industry standard and

21 the closing of the basins.

22           And I believe you indicated, in part, early

23 on that the Company's filing in this case is in

24 compliance, in the Company's view, with the final rate
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1 case order issued in Docket E-7, Sub 1446; is that

2 correct?

3     A.    Yes, that's correct.

4     Q.    And you reviewed that order, I take it, prior

5 to preparing your testimony and testifying in this

6 case, correct?

7     A.    Yes, I did.

8     Q.    And is it your understanding that the

9 Commission considered the Company's historical

10 compliance as it relates to its practices restoring

11 coal ash in the last rate case?

12     A.    Yes, that's my understanding.

13     Q.    And my recollection of that was that was a

14 fully litigated proceeding, correct?

15     A.    Yes.

16     Q.    And is it fair to say that the Commission

17 consider what was industry standard practicing --

18 practice restoring CCRs in service impoundments as

19 well; is that correct?

20     A.    Yes, that is correct.

21     Q.    And let me direct you to page -- do you have

22 the order?  Let me ask you this.  Do you have the

23 order?  It's also DEC Cross Exhibit 1.  I will not mark

24 it at this time, but do you have it?
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1     A.    Yes.  If you give me one moment to grab it.

2 So I have the order in front of me.

3     Q.    Now, I'd like to direct you to page 208 of

4 the order, and this is under -- this is under evidence

5 and conclusions for findings of fact number 69 through

6 72.

7     A.    I am on page 208.

8     Q.    Okay.  And right around the center of the

9 page, in the middle of the page, there begins a

10 paragraph with the term -- word, "coal-fired power

11 plants."

12     A.    Yes, I am there.

13     Q.    Would you mind reading that paragraph.

14     A.    "Coal-fired power plants have played a

15 predominant role in electricity generation by DEC

16 throughout its history, and the Company is dependent

17 upon coal-fired generation today.  With coal-fired

18 generation comes a bi-product, coal ash, also known as

19 coal combustion residuals or CCRs.  At least since the

20 1950s, standard industry practice, particularly in the

21 southeastern United States, has been reliant -- has

22 been reliant on coal ash basins.  Such basins were

23 constructed and used at all of the Company's coal-fired

24 generating units."

251



DEC-Specific Rate Hearing - Vol 15 Session Date: 9/8/2020

Noteworthy Reporting Services, LLC www.noteworthyreporting.com
(919) 556-3961

Page 57

1     Q.    Okay.  Am I correct that you would have read

2 that, and you'd expect the Company would have read that

3 order in preparation for this case?

4     A.    Yes.

5     Q.    Am I correct that, just for the coal ash

6 portion of this order, if I were to look just for the

7 words "industry standard," it appears approximately

8 120 -- I'm sorry, of the 120 single pages, it appears

9 approximately at least 20 times in the order; is that

10 correct?

11     A.    Yes.  It was discussed significantly in the

12 last case.

13     Q.    Okay.  And could you please turn to page 301

14 of the order?

15     A.    I am on that page.

16     Q.    Okay.  And would you for me, again, read the

17 paragraph starting with the word "the limitations,"

18 which is at the bottom of page 301.

19     A.    Do you want me to continue all throughout the

20 following page?

21     Q.    Yes.

22     A.    Okay.

23           "The limitation of the intervenors and the

24 Public Staff's approach is the fact that the kinds of
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1 actions they appear to have favored, such as lining ash

2 ponds when others in the industry were not lining them,

3 are creating dry ash basins when the Company's industry

4 peers were sluicing coal ash into wet basin

5 impoundments would; A, have increased costs that would

6 have been charged to customers; or B, would have left

7 the Company open to credible claims of gold plating,

8 and therefore, cost disallowance, which would have

9 prevented the Company from moving forward with these

10 suggested improvements in the first place.  These

11 parties advance inconsistent positions.  They fault the

12 Company for not undertaking steps that others were not,

13 but at the same time, disavow any responsibility of

14 paying for that which they, in 20/20 hindsight, wish

15 the Company had undertaken.  As noted at the hearing

16 during questioning of Company witness Wells, these

17 parties criticized the Company's coal ash management

18 practices dating back decades, yet took no action

19 themselves to address coal ash until within the past

20 five years.  For all of these reasons and based on the

21 evidence presented, the Commission is not persuaded,

22 with exceptions noted below and later in this order,

23 that any past violations by DEC for many of its past

24 coal ash management practices, support the discrete
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1 amounts of cost disallowances advocated by the

2 intervenors and the Public Staff in this case."

3     Q.    And the Company considered -- not the

4 entirety of the order, but this provision would have

5 also been part of what the Company considered when

6 putting together its case in this case, correct?

7     A.    Absolutely.

8     Q.    Now, were the CCR work undertaken at Allen,

9 Belews Creek, Buck, Cliffside, Dan River, Marshall,

10 River Bend, and W.S. Lee a continuation of activities

11 that were discussed in the last rate case?

12     A.    Yes.

13     Q.    Now, you were asked about Jon Kerin's

14 testimony from the last case and -- by Sierra Club, and

15 specifically his position of reasonableness and

16 prudence of the Company's actions.

17           Do you have a copy of Jon Kerin's prefiled

18 testimony from Docket E-7, Sub 1146?

19     A.    Yes, I do.

20     Q.    Okay.  If you would for me, would you mind

21 turning to page 42 of that testimony.

22     A.    I'm there.

23     Q.    Okay.  And I'm reading from the question at

24 the bottom of page 42, and the question is:
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1           "Regarding the ash pond closure costs already

2 incurred or expected to be incurred prior to

3 November 30, 2017, what do those costs comprise and why

4 are they reasonable and prudent costs?"

5           Would you mind reading the answer for me.

6     A.    "In Exhibits 10 and 11 to my testimony," to

7 Mr. Kerin's testimony, "I have broken down those

8 costs -- I have broken those costs down into their core

9 components and described the plants to which those

10 costs apply.  In detailing these costs, I have also

11 provided narrative summaries as to why these costs were

12 incurred and why the compliance actions which led to

13 those costs were the most reasonable and cost-effective

14 options given the applicable facts and circumstances.

15 These exhibits, coupled with the balance of my

16 testimony and exhibits, demonstrate that these costs

17 are reasonable and prudent."

18     Q.    Now, do you agree that the Company's

19 historical handling of CCR compliance has been

20 reasonable, prudent, and consistent with industry

21 standard over time?

22     A.    Yes.

23     Q.    And do you believe that DE Carolinas has done

24 nothing historically in causing the Company to incur
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1 any unjustified costs today to comply with post-2015

2 CCR regulations?

3     A.    Yes.  And that's based upon the information

4 that Mr. Kerin presented and also based upon my review

5 of the historical documents.

6     Q.    Okay.  Thank you, Ms. Bednarcik.  I want to

7 ask you some questions from last Friday, which now

8 seems a world apart.  But I want to bring your

9 recollection to some questions that Ms. Jost had asked

10 you, and she'd asked you some questions about your

11 experience with some of the -- some specific issues

12 that are matters that are being discussed in this case.

13           And Ms. Jost had asked you if you had

14 firsthand knowledge with negotiating the charter

15 contract; do you recall that?

16     A.    I do.

17     Q.    And although the contract was executed prior

18 to your promotion, can you describe for me, as vice

19 president of coal combustion products for Duke Energy,

20 how you evaluated the reasonableness and prudence of

21 the contract?

22     A.    So when I came into my role at NCCP, I dug

23 into contracts, I dug into actions, I dug into what was

24 going on in the sites, going on with the organization
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1 as a whole.  And one of the things I did do was look at

2 the contract.  Of course, reading the contract, every

3 amendment, and also talking with the people that were

4 involved in negotiating the contract when it was put

5 together.

6           So not only the general manager over our

7 supply chain organization who was directly involved,

8 but also the legal department with some of the

9 provisions of the contract and what they mean, because

10 I am a chemical engineer, I'm not a contract person.

11 So I wanted to go to them and say, what does this mean.

12 I also had discussions with the vice president of our

13 CCP projects organization.  He was also involved in

14 negotiating that contract and setting that up.  With

15 the senior vice president, my boss, over CCP as to

16 what -- why this contract was put together -- what was

17 the state at that time.

18           Also had conversations with the team members

19 who were negotiating the final payments for the

20 fulfillment fee and how -- what did they do to come up

21 with the dollar amounts, what did they do for

22 negotiations and discussions which are -- so I spent a

23 lot of time specifically on that contract digging in

24 and understanding why it was written, how it was
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1 written, what was meant behind the information in those

2 contracts, as well as how the final dollar amounts were

3 allocated and how the final fulfillment fee was

4 calculated.

5     Q.    And similarly -- thank you for that,

6 Ms. Bednarcik.

7           And similarly, Ms. Jost had asked you whether

8 you were in your current role when Duke conducted the

9 RFI and RFP proposal for beneficiation; do you recall

10 that?

11     A.    I do remember that.

12     Q.    And did individuals that report to you

13 develop the RFI and RFP for beneficiation?

14     A.    So yes.  When I came into my current role,

15 one of the gentlemen who was a key person who developed

16 that RFI reported to me.  He has since retired from the

17 Company.  But I, very similar what I did with the

18 charter contract, grabbed that contract, dug into it.

19 Understood why the sites were chosen; why the three

20 sites were chosen; why did we go with CEFA; why did

21 we -- what were the other type of technologies

22 available; how that RFI went about; looking at the time

23 frame between when CAMA, the House Bill 630 was passed,

24 versus when did we go out for the RFI, versus when did
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1 we have the contract written; and how did we go from

2 the RFI to actually having a contract in hand with

3 Zachary, through the bidding process with Zachary, and

4 also the subsequent, after we got the bid from Zachary,

5 working to come up with the final contract amount when

6 the contract was signed.

7           So talking to not only the gentleman who

8 wrote the RFI, but also people who were directly

9 involved with the bidding of the contract and putting

10 together that contract with Zachary.

11     Q.    And I think you answered -- my next question

12 was about Zachary.

13           Now, as vice president of coal combustion

14 products, you're here today, as Mr. Kerin was in the

15 last case, to support the reasonableness and prudence

16 of Company's coal ash expenditure; is that correct?

17     A.    Yes, that is correct.

18     Q.    And is it fair to say -- and I think it's

19 probably absolutely fair to say based on just the

20 testimony we've heard in the last several days -- are

21 you well versed in the federal and state regulatory

22 obligations related to DE Carolinas CCR storage

23 facilities?

24     A.    Yes.  So when I came into the role, of
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1 course, I had experience with CCRs, and I was also the

2 key project manager for provision of CAMA.  So when I

3 came in, I dug in even deeper on the regulations,

4 requirements, what needed to happen.  One of the

5 gentlemen that reports to me is our regulatory affairs

6 manager.  So working with him -- he basically has the

7 CCR rule memorized.  So working him to understand the

8 nuances of the CCR rule, the nuances of CAMA.  Working

9 with, of course, our environmental health and safety

10 brethren to make sure we understand what needs to

11 happen on the groundwater side as well.

12           But I am -- especially since I'm over on the

13 regulatory side, governance -- that is in my title.  I

14 take that very seriously.  And the only way that I can

15 move forward with that is truly understanding what are

16 the regulations, what do we need to do to actually meet

17 those regulations, and are we doing it appropriately?

18     Q.    Thank you, Ms. Bednarcik.  And I assume with

19 that is also the activities and costs being incurred at

20 the various sites, correct?

21     A.    Absolutely.  I mean, I sit in on monthly

22 review of cost evaluations.  What are we spending?  I

23 look at the budget.  I sit in -- it mentioned that the

24 monthly roles on the actions that are going forward,
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1 reviewing where are we today to where are we going,

2 what are the activities?  Are on we on cost, schedule,

3 scope, all of those.  And so I take an active part in

4 reviewing and making sure I understand, and pushing

5 back, and making sure that I ask the questions if I

6 don't, and are part of that process of determining

7 where do we go next and what do we do.  I --

8     Q.    And -- I'm sorry.  Go ahead, Ms. Bednarcik.

9     A.    So although there is a vice president over

10 project implementation, my role, especially that

11 governance role, is that I work hand in hand with them

12 as that -- and one way of looking at it, a little bit

13 on the outside, holding them also accountable to make

14 sure that we are implementing everything appropriately.

15     Q.    So it sounds like you've been living and

16 breathing the CCR closures; is that a fair way of

17 putting it?

18     A.    I would say absolutely.

19     Q.    Okay.  Now, if I can turn your attention back

20 to Mr. Kerin's testimony on page 42 again from the

21 prior case.  I want to ask you one more question

22 related to this.

23     A.    I am there.

24     Q.    Okay.  You see the question at the top of the
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1 page?  And the question is:

2           "You spend a substantial portion of your

3 testimony discussing DE Carolinas' historical CCR

4 handling and compliance practices.  How, if at all, do

5 these historical practices impact the compliance costs

6 that DE Carolinas is seeking in this proceeding?"

7           Mr. Kerin responds:

8           "I make clear, in prior sections of my

9 testimony, that DE Carolinas' historical handling of

10 CCR costs was reasonable, prudent, and consistent with

11 industry standards over time.  These facts are

12 important to show that nothing that DE Carolinas has

13 done historically is causing the Company to incur any

14 unjustified costs today to comply with post-2015 CCR

15 regulations."

16           Did I read that correctly?

17     A.    Yes, you did.

18     Q.    Do you agree with that?  Do you agree with

19 Mr. Kerin?

20     A.    I absolutely agree with Mr. Kerin.  That is

21 another reason why I did look through the historical

22 documents as well, and the historical record, to be

23 able to make sure, as I sit her today, to say yes, I

24 agree with Mr. Kerin.  I have done my own review of it
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1 and absolutely agree with him.

2     Q.    Okay.  Thank you, Ms. Bednarcik.

3                MR. MEZZO:  Chair Mitchell, I have no

4     further redirect.

5                MS. TOWNSEND:  Chair Mitchell, just an

6     administrative thing.  This is Teresa Townsend with

7     the AG's office.

8                CHAIR MITCHELL:  All right,

9     Ms. Townsend, you may proceed.

10                MS. TOWNSEND:  Yes.  I would just like

11     to make sure that the exhibits AGO Bednarcik Cross

12     Exhibits 1 through 6 are entered into the record.

13                CHAIR MITCHELL:  All right.  Hearing no

14     objection to your motion, Ms. Townsend, it will be

15     allowed.

16                MS. TOWNSEND:  Thank you.

17                (AGO Bednarcik Direct Cross Exhibit

18                Numbers 1 through 6 were admitted into

19                evidence.)

20                CHAIR MITCHELL:  All right.  We are now

21     with the Commissioners for questions for

22     Ms. Bednarcik, beginning with

23     Commissioner Brown-Bland.

24 EXAMINATION BY COMMISSIONER BROWN-BLAND:
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1     Q.    Ms. Bednarcik, I do have one.  It's mostly a

2 request, but let me set it up.  Back in the last rate

3 case, the Sierra Club exhibit -- they introduced Sierra

4 Club Kerin Cross Examination Exhibit Number 6 that

5 shows the cumulative quantities of the CCR to each of

6 the DEC basins through 2014.  On April 2, 2018, DEC

7 filed a late-filed exhibit that showed the cumulative

8 quantities from 2015 through 2017.

9           Are you or your group there at the Company

10 able to update that document or that issue there from

11 April 2, 2018, update that exhibit, that late-filed

12 exhibit for each basin up through 2019 to show the

13 cumulative quantities?

14     A.    Yes, Commissioner Brown-Bland, we would be

15 able to provide that to you.

16     Q.    All right.  Then I request that.

17                COMMISSIONER BROWN-BLAND:  And,

18     Madam Chair, I would like that as a late-filed

19     exhibit in this docket.

20                CHAIR MITCHELL:  Okay.  Any additional

21     questions from Commissioner Brown-Bland?

22                COMMISSIONER BROWN-BLAND:  No.  That's

23     it.  Thank you.

24                CHAIR MITCHELL:  Okay.
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1     Commissioner Gray?

2                COMMISSIONER GRAY:  No questions.

3                CHAIR MITCHELL:  Commissioner

4     Clodfelter?

5                COMMISSIONER CLODFELTER:  Yes.  Thank

6     you.  Just a few.

7 EXAMINATION BY COMMISSIONER CLODFELTER:

8     Q.    Ms. Bednarcik, can you hear me okay?

9     A.    Yes, I can.

10     Q.    Great.  I got a few question, and it would

11 help if you would have in front of you the table on

12 page 17 of your direct testimony.  And while you're

13 getting that, I need to be sure to confirm something

14 with Mr. Marzo.

15                COMMISSIONER CLODFELTER:  You said

16     you're bringing Ms. Bednarcik back for her

17     supplemental testimony as well as her rebuttal

18     testimony?

19                MR. MARZO:  Yes.  Can you hear me,

20     Commissioner Clodfelter?

21                COMMISSIONER CLODFELTER:  Yes, I can.

22                MR. MARZO:  Yes, sir, we are bringing

23     her back for rebuttal and for the supplemental

24     testimony.
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1                COMMISSIONER CLODFELTER:  So the

2     questions I've got on the supplemental, I'll hold

3     those.  So thank you for that.

4                MR. MARZO:  Okay.

5                THE WITNESS:  So,

6     Commissioner Clodfelter, I have page 17 open.

7     Q.    Thank you.  I'm looking at Table 1 there on

8 page 17, and I -- you've worked with this an awful lot,

9 and I haven't worked with it so much, so some of the

10 categorization here is a little bit opaque to me, so I

11 need to ask some questions.

12           In the first line of that table, you're

13 describing some costs that are grouped as EHS costs.  I

14 know what EHS is, but that doesn't really tell me a lot

15 about what kinds of things are embraced in those costs,

16 in that line of the table.  Can you elaborate?

17     A.    Of course.  So for EHS, the cost -- and I

18 will mention my supplemental had a breakdown of costs

19 for each one.  So if I don't mention one of those, let

20 me know and I'll go back and let you know where that

21 goes.  But for in general, EHS included our -- all of

22 our CAMA, CCR, and all of our wells, both at the

23 installation -- for the most part, the installation of

24 the wells as well as the sampling of the wells.
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1           Our groundwater protective action plan was

2 required for both submitting that plan and any type of

3 pilot studies that we will be doing, which we actually

4 have just submitted those groundwater caps to the

5 state, and anything related to groundwater costs,

6 itself.

7     Q.    That's very helpful, thank you.  And the

8 second line there is "basin closure/engineering

9 design."  I think I understand what that is, but let me

10 ask you one question about that category, and it may

11 bleed a little bit into your supplemental testimony.

12 In your supplemental testimony, you have -- you

13 categorized projected expenses by engineering a design

14 that are internal to Duke and that by -- and then

15 you've got an outside Duke third-party contractor line.

16           In this table on page 17 of your direct

17 testimony, is that -- is that inclusive of both

18 internal and third-party design and engineering work,

19 or just the internal work?

20     A.    It would both be internal and external.

21     Q.    Thank you again.  The third line, basin

22 support projects, not much going at Allen, Belews

23 Creek, or Cliffside, but then I read a large chunk at

24 Marshall.  What is that?
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1     A.    So the basin support projects, how we lump

2 those together.  So those are dry ash conversions that

3 aren't needed for operation at the plant.  So if it's

4 directly related to continue operation of the plant,

5 that was a capital cost.  So there was something --

6 some small areas there, actually I think that dry ash

7 conversion is very small.  But any stormwater,

8 processed water, that, again, is not directly related

9 to the operation of the plant.

10           So Marshall is a great example.  There is --

11 when we did our stormwater reroute around the landfill,

12 itself, there was a portion, I think it was a

13 stormwater pond, if I remember correctly, that even

14 after we're done with all of our CCR-type work, the

15 plants still utilize it.  So that went to a capital

16 cost associated with the plant so they may continue to

17 utilize it.  Any of that stormwater reroute that is

18 rerouting so that we can execute the requirements under

19 CAMA and CCR, that would have been attributed directly

20 to the ARO and what's included in my cost.

21           So we look at each task and say is it needed

22 for continuing operation, or is it needed for -- only

23 for being able to execute the work that we need under

24 CCR and CAMA.  So that -- I think that's the one high.
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1 I'm going off the memory of high costs before Marshall.

2 It also includes alternative spillways, if needed, or

3 any type of water treatment projects that are needed

4 for CAMA and CCR operations, not for continuous

5 operations of the plant, itself.

6     Q.    This category, using Marshall as an

7 example -- and that's a very good, thorough answer.

8 Thank you.  So this category for Marshall, for example,

9 includes some -- something that you've been calling

10 non-ARO costs as well as some items that might be --

11 you would call ARO costs, correct?

12     A.    So, in my testimony, we are only showing the

13 ARO costs.

14     Q.    So this $11 million is all associated with

15 what you would classify as part of your ARO account?

16     A.    Absolutely, yes.

17     Q.    All right.  Lastly, the last line there is

18 "other."  What's an other?

19     A.    So other is everything that doesn't fit into

20 those larger buckets.  I mean, it's exactly how it

21 states it, right?

22     Q.    What would that be?

23     A.    So you know what, that is the one thing I do

24 not have written down in front of me.  And I do know
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1 that there was a data request specifically on that, and

2 I'm racking my brain right now.

3     Q.    I tell you what, when you come back up for

4 your rebuttal and supplemental testimony, you'll have a

5 chance maybe to refresh on that, and I will come back

6 with the same questions.  Okay?

7     A.    I will have it absolutely available.  Thank

8 you.

9     Q.    All right.  Now, last question on this table.

10 When I'm looking down the column that's the Allen

11 column, I get a total of $18 million and some

12 additional money.  I had understood that you told

13 Ms. Townsend that, at the Allen plant, the Company has

14 installed a new treatment system to handle the non-coal

15 ash waste streams, and that's cost about $39 million.

16 So obviously that is not in the $18 million total,

17 correct?

18     A.    So you're absolutely right.  So the costs

19 that Ms. Townsend was asking about were actually

20 capital costs, because they were required to continue

21 operation of the plant.  So even though the

22 organization I am part of actually executed that work,

23 we make sure, as we are looking at the costs, and we

24 work with our accounting counterparts -- and Mr. Doss
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1 will be up later on, and I know he also has

2 supplemental testimony that had a table in there, kind

3 of how we slice and dice the costs.

4           So we work with them to make sure that the

5 costs are allocated appropriately.  So if it is

6 something that's associated with ongoing operation of

7 the plants, that's a capital cost and non-ARO.

8     Q.    And therefore, that's why it doesn't show on

9 Table 1?

10     A.    That is correct.

11     Q.    Got it.  Thank you.  Next question I want to

12 ask you is about page 20.  And I'm looking particularly

13 at the sentence on lines 10, 11, 12.  It says:

14           "Additional" -- this is in reference to the

15 Dan River plant.  "Additional excavated material that

16 did not meet standards for CCR landfill disposal was

17 sent to offsite landfills."

18           What -- can you tell me more about what that

19 additional material was and what the quantity was?

20     A.    So the quantity, I don't have.  Give me one

21 moment.  Let me look through my table and see if I can

22 find that.

23           (Witness peruses document.)

24           So, unfortunately, I don't have that.  The
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1 table I have is only for the ash material and what went

2 offsite.  And we can get you the actual volume that

3 went offsite, but my understanding and my memory is

4 that it had -- our CCR landfills are only, of course,

5 for what is permitted to go inside of that, so CCR.  So

6 if there was any type of material such as tree stumps,

7 sometimes we're not allowed to put tree stumps inside

8 of the landfill.  Other kind of -- if there was any

9 rocks or any debris that we found in there that was not

10 permitted, it would go into the landfill.

11           I'm thinking through of some of the things

12 we're doing on the beneficiation sites, also looking

13 and saying, well, where does this material go if we

14 come across tree stumps, is a great example.  So my

15 recollection is it's mainly that type of material, but

16 we can double-check on that and get you the volume.  It

17 wasn't a significant amount.

18     Q.    I thank you for the answer, because it's

19 beginning to refresh my recollection from the prior

20 case, too.  I think there was an area at Dan River that

21 was taking maybe some construction debris, maybe some

22 asbestos-containing materials from construction,

23 demolition as well, so thank you for that.

24           Last question I have for you really relates
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1 to the W.S. Lee plant.  And on page 26, you've got a

2 table there summarizing your costs at the W.S. Lee

3 plant.

4     A.    Yes, I see that.

5     Q.    My question for you is a simple one.  It's

6 this:  Of the $13,511,000 and change that you're

7 showing there, was any of that incurred in connection

8 with activities at the inactive ash basin or the ash

9 fill area at the W.S. Lee plant?

10     A.    I would have to go back and look at

11 specifically those areas.

12     Q.    If you could do that -- if you could do

13 that --

14     A.    The majority --

15     Q.    I really -- another way of phrasing the

16 question is to say, was all of the work at the inactive

17 basin and the ash fill area completed before the period

18 of time covered by this exhibit?  That's really what

19 I'm trying to get at.

20     A.    I know the significant amount of the work was

21 completed as part of the last case.  I know the

22 majority of the costs associated with this case is

23 moving the material from the secondary basin into the

24 primary so we could start filling that landfill.  But I
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1 also know that, in the inactive ash area, that the IFA

2 and the AFA, those two areas, we are continuing to have

3 discussions with DEQ about doing sampling in the area

4 and doing our final closure plan.  So I do know there's

5 some small costs associated with that.  But the

6 overall -- overall excavation was substantially in the

7 last one, but we can check on that for you.

8     Q.    If you could do that, and we can confirm that

9 again when you come back on supplemental, that would be

10 great.  Last couple of questions.

11           Do you know a gentleman named John Elnitsky?

12     A.    So I never worked directly with Mr. Elnitsky

13 when he was with the Company.  He is no longer with the

14 Company, but I know of him, but I never worked directly

15 for him.

16     Q.    Did not?  You did not work for him?

17     A.    No, I did not.

18     Q.    Okay.  Great.  Several people have referred

19 me to you.

20           Can you give me Mr. Zarzar's current title

21 and the scope of his responsibilities?

22     A.    So I know Mr. Zarzar well.  He and I talk

23 almost weekly, sometimes multiple times a week.  He is

24 on our CCP projects organization, and he is currently a
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1 general manager of CC projects for the central region.

2 So the scope of his responsibilities is that he has

3 project managers that work for him that is -- that are

4 directly resolved with executing the excavation work at

5 the beneficiation sites, so at Buck, and at H.F. Lee,

6 and Cape Fear.

7           He also has people underneath him who are

8 executing the excavation -- or executing the excavation

9 work at Weatherspoon.  And also we -- he is also in the

10 last year, year and a half, assumed responsibilities

11 for finalizing the excavation work and the landfill

12 work at the Sutton site.

13     Q.    Thank you.

14                COMMISSIONER CLODFELTER:  Madam Chair,

15     that's all I have.  Thank you.

16                CHAIR MITCHELL:  All right.

17     Commissioner Duffley?

18                COMMISSIONER DUFFLEY:  Yes.  I have one

19     just clarification question.

20 EXAMINATION BY COMMISSIONER DUFFLEY:

21     Q.    So if you could turn to -- Ms. Townsend was

22 asking you about Hart exhibits.  And if you could

23 specifically go to Hart Exhibit 52.

24     A.    (Witness peruses document.)
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1           I have that one in front of me,

2 Commissioner Duffley.

3     Q.    Okay.  Thank you.  And then there's also an

4 Attachment B that kind of -- and I know you stated

5 witness Wells is probably more familiar with these well

6 testing results, but it looks like on Attachment B to

7 this exhibit, that there are well sampling data,

8 collection data.  And it states that the sample

9 collection date is in 2018.  It's showing a lot of 2018

10 results; do you see that?

11     A.    Yes, I do.

12     Q.    And then in my copy there's highlighted

13 portions where it is over 2L, they've highlighted.  And

14 so I'm just trying to get clarification because I think

15 I misheard something.  In Mrs. Townsend's cross of you,

16 going to page 3-1 of Exhibit 52, she was asking you

17 about this language based on the review of the 2018

18 CAMA groundwater -- groundwater monitoring analyses,

19 that some constituents were above the 2L groundwater

20 standards.

21           And I thought I heard you say that it wasn't

22 necessarily limited to 2018, but it was historical

23 testing.  Did I mishear you?

24     A.    So no.  And I can understand that that was
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1 probably a little confusing as I was describing that.

2 What I was trying to say is that the court-appointed

3 monitors, in their -- when they were doing this review,

4 they were only looking at data that had been collected

5 in the previous year, since their previous time being

6 at the site and doing the audit in the previous year.

7           But if you look at the previous

8 court-appointed monitor audit results, every year they

9 look at one year's worth of data.  And this finding

10 actually is the same finding that has been in every

11 single one of their audit reports.

12           And so I was trying to convey that the

13 finding wasn't new, it wasn't an aha that only came up

14 in the 2019 audit based upon the 2018 data.  What I was

15 trying to convey was that they had their blinders on

16 looking at 20 -- the last year data, but it was

17 something we knew about, the court-appointed monitor

18 knew about, because they saw it every year, and that we

19 were working with the department on cleaning that up.

20     Q.    Okay.  So that makes sense to me.

21           So in the 2017 report, there was a similar

22 paragraph that talked about the 2017 monitoring data;

23 is that accurate?

24     A.    That -- you're absolutely correct.  And
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1 actually, since all of this is posted on Duke's public

2 website, there's even our response to every single one

3 of their findings.  And that's one of the things I did

4 is I went back and looked and said the findings were

5 the same year over year.  And, of course, our response

6 was the same, is that we were working with state

7 agencies on that.  But I just wanted to make sure that

8 clarification was out there since we are only looking

9 at 2019 report.

10     Q.    Okay.  Thank you, that helps clarify that

11 issue.

12                COMMISSIONER DUFFLEY:  I have nothing

13     further.

14                CHAIR MITCHELL:  All right.

15     Commissioner Hughes?

16                (No response.)

17                CHAIR MITCHELL:  All right.  I believe

18     Commissioner Hughes has no questions.

19                Commissioner McKissick?

20                COMMISSIONER McKISSICK:  Madam Chair, I

21     have no questions at this time.  Thank you.

22                CHAIR MITCHELL:  All right.  Thank you,

23     Commissioner McKissick.

24                All right.  Questions on Commissioners'
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1     questions, beginning with the Public Staff.

2                MS. JOST:  No questions from the Public

3     Staff.  Thank you.

4                CHAIR MITCHELL:  All right.  Thank you,

5     Ms. Jost.

6                Ms. Townsend?

7                MS. TOWNSEND:  No questions.

8                CHAIR MITCHELL:  All right.  Sierra

9     Club?

10                MS. CRALLE JONES:  No questions.

11                CHAIR MITCHELL:  Any additional

12     intervenors have questions on Commissioners'

13     questions?

14                (No response.)

15                CHAIR MITCHELL:  Questions from Duke?

16                MR. MARZO:  No questions,

17     Chair Mitchell.  I just ask that Ms. Bednarcik's

18     testimony exhibits be moved into the record.

19                CHAIR MITCHELL:  All right.  Hearing no

20     objections to your motion, Mr. Marzo, it will be

21     allowed.

22                (Bednarcik Exhibits 1 through 17, and

23                Confidential Appendix H to Exhibits 12

24                and 15 were admitted into evidence.)
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1                CHAIR MITCHELL:  Any additional motions

2     for me to entertain at this time?

3                (No response.)

4                CHAIR MITCHELL:  I think we've taken

5     care of all the exhibits.  All right,

6     Ms. Bednarcik, you are off the hot seat for now.

7     You may step down.  Thank you.

8  

9  

10  

11  

12  

13  

14  

15  

16  

17  

18  

19  

20  

21  

22  

23  

24  
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1                MR. MARZO:  Commissioner Clodfelter, I'd

2     also like to introduce the cross examination

3     exhibits that were identified and admitted during

4     the live testimony.  Would you like me to go ahead

5     and present those?

6                COMMISSIONER CLODFELTER:  Please do so.

7                MR. MARZO:  AGO Bednarcik Direct Cross

8     Exhibits Number 1 through 6, and Sierra Club

9     Bednarcik Direct Cross Exhibit Number 1.

10                COMMISSIONER CLODFELTER:  All right.

11     The motion is that AGO Cross Examination Exhibits 1

12     through 6 and Sierra Club Cross Examination Exhibit

13     Number 1 from the Duke Energy Carolinas case, the

14     testimony of Ms. Bednarcik be moved into the record

15     here in this case.  Is there any objection?

16                (No response.)

17                COMMISSIONER CLODFELTER:  Hearing none,

18     the motion is granted.

19                (AGO Bednarcik Direct Cross Exhibits

20                Number 1 through 6, and Sierra Club

21                Bednarcik Direct Cross Exhibit Number 1

22                from Docket Number E-7, Sub 1214 were

23                admitted into evidence.)

24                MR. MARZO:  Commissioner Clodfelter,
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1     Mr. Robinson mentioned earlier that we have one

2     other procedural issue related to coal ash

3     witnesses that we wanted to introduce at this point

4     in time.

5                COMMISSIONER CLODFELTER:  Please

6     proceed.

7                MR. MARZO:  Thank you,

8     Commissioner Clodfelter.  There are several

9     prefiled exhibits that were referenced in the

10     testimony of several coal ash witnesses, including

11     Ms. Bednarcik in her direct testimony.  They were

12     not separately marked, and so they're not

13     identified separately in the transcripts as

14     exhibits, but they are exhibits in the DEC case

15     because they were prefiled by various witnesses and

16     used during cross examination.

17                We have spoken to the parties who have

18     participated in the cross examination of the coal

19     ash witnesses, and what we would like to do is

20     submit to the Commission, much like you've

21     mentioned previously, Commissioner Clodfelter, a

22     list of the prefiled exhibits that should be

23     brought over to the DEP case in order to facilitate

24     an easier review of the transcripts that are being
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1     carried over.

2                COMMISSIONER CLODFELTER:  That's

3     helpful, Mr. Marzo.  Am I to understand that these

4     are exhibits that may have been offered for various

5     witnesses in the prior case and not just for

6     Ms. Bednarcik; is that correct?

7                MR. MARZO:  Well, I think each -- what

8     we'll see is that each of the coal ash witnesses,

9     including Ms. Bednarcik, will have a few of these

10     prefiled exhibits within their examination.  So

11     what we would propose to do is to put together a

12     list.  We could either do it by witness or put a

13     general list together for the Commission of all of

14     the prefiled exhibits that need to be carried over

15     in order for there to be an ease in understanding

16     of the transcript.

17                So it would apply to her, in

18     particular -- specifically right now, but it also

19     apply to other witnesses in the case who will be

20     appearing later, such as intervenor witnesses, like

21     Mr. Hart is coming up, and Mr. Quarles, and

22     Mr. Garrett, and Mr. Moore, and also our rebuttal

23     panels that are coming up later in the case.

24                COMMISSIONER CLODFELTER:  All right.
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1     Mr. Marzo, let me ask this.  Let's -- are you

2     making a present motion for any of those exhibits,

3     or is this just an early warning?

4                MR. MARZO:  I would like to prepare a

5     list that the parties have agreed to for you to be

6     able to accept.  So we -- I think -- and we have a

7     preliminary agreement with the parties to do it in

8     this fashion, but we have not identified and shared

9     with the parties the prefiled exhibits.

10                COMMISSIONER CLODFELTER:  You've

11     anticipated where I was going to go.  Unless you

12     have some of those exhibits that need to be moved

13     in presently, right now, I'd like you to prepare

14     that list, if you would, and then let's take a look

15     at it.  If you can get it available in as far

16     advance as you can, that would be appreciated.  And

17     let's do -- if you can, designate which witnesses

18     would be pertinent to which exhibits.

19                MR. MARZO:  Yes, sir, we can definitely

20     do that.

21                COMMISSIONER CLODFELTER:  That's great.

22     Okay.  Thank you.

23                Anything further before we proceed with

24     the testimony?
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1                MR. MARZO:  Commissioner Clodfelter, at

2     this point, Ms. Bednarcik is available for cross

3     examination.

4                COMMISSIONER CLODFELTER:  All right.

5     Let me ask you one procedural matter to -- I assume

6     that there were other portions of Ms. Bednarcik's

7     testimony identified in the amended joint

8     stipulation that you did not move into the record.

9     I assume those will be moved in on rebuttal

10     testimony; is that correct, because those are

11     rebuttal testimony?

12                MR. MARZO:  Yes, sir.  It is your

13     pleasure, though.  We could do it now or we can

14     wait until --

15                COMMISSIONER CLODFELTER:  No.  No, I

16     want to put it on rebuttal so we keep it all

17     together, but I just want to be sure I'm tracking

18     it along in my notes correctly.  Okay?

19                MR. MARZO:  Yes, sir.  We only entered

20     her direct at this point in time.

21                COMMISSIONER CLODFELTER:  Let's clean up

22     something for the record here too at this point,

23     and I apologize I didn't do this earlier.  When we

24     have referred to the joint stipulation regarding
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1     admission of certain live testimony and exhibits

2     filed on September 28, 2020, all such references

3     should be to the amended joint stipulation

4     regarding admission of certain live testimony and

5     exhibits filed on that same date.  It was an

6     amendment filed to that stipulation yesterday, and

7     so all references should be deemed to be the

8     amended version of that stipulation.  Okay?

9                MR. MARZO:  That is correct.  Thank you,

10     sir.

11                COMMISSIONER CLODFELTER:  All right.

12     You may proceed now.

13                MR. MARZO:  Commissioner Clodfelter,

14     Ms. Bednarcik is available for cross from the

15     parties and questions from Commissioners.

16                COMMISSIONER CLODFELTER:  Thank you.

17     Again, just to be clear, on my notes I do not have

18     any reservation of cross examination for the Public

19     Staff.  I just want to confirm that.

20                MS. JOST:  This is Megan Jost with the

21     Public Staff.  That is correct.

22                COMMISSIONER CLODFELTER:  All right.

23     Fine.  Then we'll move to the Office of the

24     Attorney General.
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1                MS. TOWNSEND:  Thank you,

2     Commissioner Clodfelter.

3 CROSS EXAMINATION BY MS. TOWNSEND:

4     Q.    Good afternoon, Ms. Bednarcik.  Good to see

5 you again.

6     A.    Good afternoon, Ms. Townsend.

7     Q.    All right.  Today we will be talking about

8 DEP, obviously, and DEP has eight coal-fired plants,

9 correct?

10     A.    Correct.  Either current or retired

11 coal-fired plants, yes.

12     Q.    All right.  Seven of those are in

13 North Carolina and one in South Carolina, correct?

14     A.    Yes.

15     Q.    Okay.  Just generally, just for placement

16 value for all of us, the Asheville plant outfalls from

17 the facility go to the French Broad River and Lake

18 Julian; is that correct?

19     A.    I do not have all the NPDES outfalls

20 memorized, but that is my understanding, subject to

21 check against the NPDES document.

22     Q.    Thank you.  And then Cape Fear, which is in

23 Chatham County, those outfalls go to the Cape Fear

24 River, correct?
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1     A.    Based upon my understanding, yes, but subject

2 to check against the NPDES document.

3     Q.    Understood.  And then the H.F. Lee plant in

4 Goldsboro, those outfalls go to the Neuse River; is

5 that correct, as best as you know?

6     A.    Yes.

7     Q.    Okay.  And then the Mayo plant and Roxboro's

8 outfalls go to the Mayo reservoir; is that correct?

9     A.    That is my understanding, again, subject to

10 check against the NPDES outfall document.

11     Q.    Thank you.  And then Robinson, which is in

12 South Carolina, those outfalls go to Lake Robinson; is

13 that correct?

14     A.    Yes.

15     Q.    All right.  And Roxboro, which is in Person

16 County, those outfalls go to Hyco Lake; is that

17 correct?

18     A.    Yes.

19     Q.    All right.  And Sutton is in Wilmington, and

20 those outfalls go to the Cape Fear River and Sutton

21 Lake; would that be correct?

22     A.    Yes.  Again, subject to check against the

23 NPDES permits.

24     Q.    Understood.  And then the last is
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1 Weatherspoon, and that's in Lumberton, and those

2 outfalls go to the Lumber River; is that correct?

3     A.    Yes.

4     Q.    All right.  And to save some time, why don't

5 we mark as exhibits all of the CAM reports for the

6 various sites, because we'll be referring to those back

7 and forth.

8                MS. TOWNSEND:  So,

9     Commissioner Clodfelter, it starts with Hart 51 and

10     it goes to Hart 58, are the eight reports.  Ready?

11     51 would be marked as AGO DEP Bednarcik Direct

12     Cross Exhibit Number 7; the 52, which is the Cape

13     Fear, would be marked as AGO DEP Bednarcik Cross

14     Exhibit Number 8; H.F. Lee, which is Hart 53, is --

15     would be marked as AGO DEP Bednarcik Cross Exhibit

16     Number 9; Mayo, which is Hart 54, would be marked

17     as AGO DEP Bednarcik Cross Exhibit Number 10;

18     Robinson, which is Hart 55, would be marked as AGO

19     DEP Bednarcik Cross Exhibit Number 11; Roxboro,

20     which is Hart 56, would be labeled as AGO DEP

21     Bednarcik Cross Exhibit Number 12; Sutton would

22     be -- it's Hart 57, and it would be marked as AGO

23     DEP Bednarcik Cross Exhibit Number 13; and

24     Weatherspoon, which is Hart 58, would be marked as
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1     AGO DEP Bednarcik Cross Exhibit Number 14.

2                COMMISSIONER CLODFELTER:  All right.

3     The exhibits, as identified by Ms. Townsend, will

4     be marked as she indicated.

5                MS. TOWNSEND:  Thank you.

6                (AGO DEP Bednarcik Cross Exhibit Numbers

7                7 through 14 were marked for

8                identification.)

9     Q.    And do you have those documents with you,

10 Ms. Bednarcik?

11     A.    Yes, I do, ma'am.

12     Q.    Awesome.  Okay.  First of all, let's start

13 with the fact that all the sites, with the exception of

14 Cape Fear, which is not regulated by the CCR rule,

15 correct?

16     A.    Correct.

17     Q.    All right.  We -- according to the CAM

18 reports, all of them are in the CCR assessment

19 groundwater monitoring program due to significantly

20 consistent increases over the background values of the

21 Appendix 3 parameters, which we discussed last time.

22           Are they all included?

23     A.    Yes.

24     Q.    All right.  And if you want a reference, I



DEP-Specific Rate Hearing - Vol 12 Session Date: 9/29/2020

Noteworthy Reporting Services, LLC www.noteworthyreporting.com
(919) 556-3961

Page 291

1 can give it to you for each page, but for Asheville,

2 the exceedances were for cobalt, radium 226 and 228.

3 And that's on page 1-15 if you want to do that, or we

4 can do subject to check.  Whichever you prefer,

5 Ms. Bednarcik.

6     A.    I am okay with subject to check based upon

7 the fact that these are -- have been admitted and are

8 the CAM reports.

9     Q.    Thank you.  All right.  And then for Cape

10 Fear, which we know is not subject to the CCR rule, the

11 CAM found constituents exceeding the 2L standards

12 documented in monitoring wells located at or beyond the

13 compliance boundaries for the 1978 and the 1985 ash

14 basin.  According to the 2018/2019 CAMA groundwater

15 analysis, there are exceedances of pH, antimony,

16 arsenic, boron, cobalt, iron, sulfate, totally

17 dissolved solids, vanadium, and manganese.

18           Do you agree subject to check?

19     A.    Subject to check, that they are as you read

20 them out of the reports, I would agree.

21     Q.    Thank you.  All right.  And then for

22 H.F. Lee, we have exceedances of arsenic, cobalt, and

23 lithium under the CCR rule, correct?

24     A.    Subject to check against the document, if
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1 that is what the document says, then I would agree with

2 the document.

3     Q.    All right.  In addition, the CAM found

4 exceedances for the active ash basin in its review of

5 the CAMA groundwater monitoring analysis.  And those

6 were for arsenic, boron, cobalt, iron, manganese, total

7 dissolved solids, and vanadium.

8           Would you agree to that subject to check?

9     A.    Yes, subject to check.

10     Q.    Okay.  And for Mayo, we have exceedances of

11 boron, chloride, cobalt, and total dissolved solids.

12           Again, subject to check, do you agree?

13     A.    I believe those are not beyond the compliance

14 boundary at Mayo, specifically, but subject to check of

15 the constituents that you named.

16     Q.    All right.  But they do require Mayo to be an

17 assessment under the assessment groundwater monitoring

18 program; do they not?

19     A.    For the CCR rule, yes.

20     Q.    Thank you.  All right.  For Roxboro, we have

21 exceedances of cobalt, lithium, molybdenum -- never can

22 say that one -- and selenium at the east ash basin and

23 the industrial landfill; and arsenic, cobalt, and again

24 molybdenum, at the west ash basin, east and west FGD
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1 settling ponds.

2           Do you agree subject to check?

3     A.    Subject to check versus what was written in

4 the CAM reports, yes.

5     Q.    Okay.  And again, for Sutton, CAM tells us

6 there are exceedances of arsenic, cobalt, lithium, and

7 molybdenum.

8           Again, subject to check of the CAM report?

9     A.    Yes, subject to check.

10     Q.    Okay.  In addition, at Sutton the CAM found

11 exceedances under the groundwater monitoring network

12 for CAMA for both 1971 and the 1985 ash basin for pH,

13 boron, total dissolved solids, arsenic, cobalt,

14 chromium 6, chromium, iron, manganese, selenium,

15 thallium, and vanadium.

16           Again, subject to check, do you agree?

17     A.    Subject to check, I believe it's the 1984

18 basin, not the 1985 basin.  There was a 1971 basin at

19 Sutton and a 1984.

20     Q.    Typo, sorry.  Thank you for the correction.

21           Okay.  Then for Weatherspoon we have

22 exceedances of arsenic and radium 226 and 228, correct?

23     A.    Subject to check against the documents that

24 you've entered in.
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1     Q.    Okay.  And in addition, the CAM found under

2 the CAMA network exceedances of pH and iron at the ash

3 basin, and cobalt, iron, and manganese near the cooling

4 pond.

5           Again, subject to check?

6     A.    Again, subject to check.

7     Q.    Thank you.  Okay.  Further, all the sites,

8 with the exception of Cape Fear, which we know is not

9 regulated by the CCR rule, all of them failed to meet

10 the CCR surface impoundment standards for placement

11 above the uppermost aquifer, true?

12     A.    Let me double-check a chart that I have.

13     Q.    Sure.  Absolutely.

14     A.    (Witness peruses document.)

15           So the ash basins, yes, there are some other

16 CCR units that you identified.  Specifically, the ones

17 that come to mind are the FGD ponds at Roxboro, those

18 did not.  But the ash basins did -- didn't -- the

19 location restriction under CCR of the uppermost

20 aquifer, they did not pass that.

21     Q.    Thank you.  Also, Asheville, H.F. Lee, and

22 Roxboro failed to meet the impoundment standards for

23 the wetlands; did they not, in addition to the aquifer?

24     A.    So Asheville did not meet the standard for
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1 wetlands.  If you can give me the other two, I can

2 confirm those.

3     Q.    I believe H.F. Lee, it would be on page 1-13

4 for H.F. Lee.

5     A.    I have a separate chart.  I'd need to look in

6 there.  I have a separate chart.  I just want to make

7 sure I got those.

8     Q.    Oh, okay.  Sorry.

9     A.    For H.F. Lee, you are correct for wetlands,

10 and the other one you mentioned was --

11     Q.    Roxboro.

12     A.    Roxboro.  The west ash basin at Roxboro.

13     Q.    Okay.  And while Sutton and Weatherspoon, in

14 addition to failing both the uppermost aquifer and the

15 wetlands location, they also failed to meet the CCR

16 surface impoundment standards for unstable areas or

17 seismic impact zones; is that correct?

18     A.    So Sutton, that is correct for at least what

19 I am looking at.  And if it's different in the CAM

20 report, I'd like to look at it in the CAM report for

21 the other two.  But what I am looking at does not have

22 it for seismic or unstable areas for Roxboro.

23     Q.    Not Roxboro, Weatherspoon.

24     A.    So that is why there's a difference.  So yes,
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1 so Weatherspoon, you are correct.

2     Q.    Okay.

3     A.    So Sutton and Weatherspoon for the seismic

4 impacts and unstable areas, those location restrictions

5 were not passed under the CCR rule for those sites.

6     Q.    Now, those are new to all of us.

7           Could you explain your understanding of what

8 is meant by the CCR rule standards for unstable areas

9 or seismic impact zones?

10     A.    In general, the CCR rule had a number of what

11 they call location restrictions that had to be

12 evaluated in order to be passed, and in order to

13 determine if you need to go into closure under the CCR

14 rule.  So those specific ones -- if you give me one

15 moment, there's a couple different criterias that need

16 to be looked at related to location restrictions for

17 criteria demonstration, wetlands fault areas, if there

18 were seismic fault areas underneath basins that might

19 result if there was an earthquake and any type of

20 potential liquefaction of the areas, as well as seismic

21 impact zones.

22           And unstable areas for some of those areas

23 would be because they are in flood zones or floodways,

24 or maybe for potential flooding of the rivers in the
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1 areas.  So there are all different types of criteria

2 that were evaluated by the engineers in order to

3 determine if we needed to go into closure of the CCR

4 units.

5     Q.    Okay.  And what was done at -- what was done

6 at Sutton and Weatherspoon regarding this failure to

7 meet that particular standard?

8     A.    So, Ms. Townsend, I'm not quite sure what

9 you're asking.

10     Q.    Okay.  Obviously, as we just discussed,

11 Sutton and Weatherspoon failed to meet the CCR surface

12 impoundment standard for unstable areas or seismic

13 impact zones.

14           Were they required to do anything to

15 relieve -- to no longer fail to meet that standard?

16     A.    So after the -- after CAMA was passed, there

17 was a number of projects that were implemented in order

18 to do stability of the dams, themselves, and I believe

19 that was discussed a significant amount in the last

20 case, the 2017 case.  For the CCR rule, specifically,

21 those are all restrictions that are -- they're part of

22 the evaluation to determine if you need to go into

23 closure of the basins.

24           So if any one of those criteria did not pass,
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1 then you had to enter into closure.  And, therefore,

2 what we did, because we did not pass those location

3 restrictions, those sites have been entered into

4 closure under the CCR rule.

5     Q.    Okay.  Let's go on to -- some of your

6 exhibits give a brief history of each site and discuss

7 that many of DEP's coal ash management areas were

8 either taken out of service and/or retired prior to

9 CAMA and the CCR rule; is that correct?

10     A.    Yes, that is correct.

11     Q.    Okay.  And if we go to each site, we have

12 Asheville, a 1964 ash basin was taken out of service in

13 '82 and drained, correct?

14     A.    Yes.  There was -- at Asheville the -- there

15 was a 1964 pond and a 1982 pond.  And the '64 pond had

16 been -- had been retired and there was some

17 additional -- make sure I get this right.  So the 1982

18 pond had been retired.  The '64 pond had continued to

19 be utilized as we were retiring the Asheville coal

20 plant.

21     Q.    And you said it was retired, the 1964 ash

22 basin.  What, if any, formal documents reference that

23 retirement?

24     A.    So I had it backwards.  I thought I had fixed
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1 it, if I had not, the '82 had been retired and had no

2 longer been -- was no longer being utilized.  And I do

3 not know of the formal documentation -- any type of

4 formal documentation for taking that out of service.

5           But we would have -- if we still had NPDES

6 outfalls, of course, we would have still had those

7 NPDES outfalls with the states.  But if we had any

8 modifications of how we would use those waste treatment

9 units, which is what they are for the NPDES permits, of

10 course those communications would have happened with

11 the states.

12     Q.    But you're unaware of any closure plans or

13 any retirement plans for the Asheville basin before

14 CAMA?

15     A.    Prior to CAMA, I'm not aware of any detailed

16 retirement plans for the '82 basin.  I do believe that

17 the '82 basin, prior to CAMA, and the '64, there was

18 some material that was being excavated out and being

19 used as a structural fill project for those basins as

20 well.

21     Q.    And going to Cape Fear, excuse me, there were

22 four older basins out of use by 1985, and one basin

23 used until 2012 when the facility was closed.

24           Can you tell us what happened to the four



DEP-Specific Rate Hearing - Vol 12 Session Date: 9/29/2020

Noteworthy Reporting Services, LLC www.noteworthyreporting.com
(919) 556-3961

Page 300

1 older basins out of use by '85, what the plans --

2     A.    Those four basins were dewatered.  And if you

3 were to go out there today, you would see that they,

4 for the most part, have been reforested and have a --

5 have been covered now with -- have gone back to being

6 forested.  The dams are still being maintained, but

7 those areas have been dewatered.

8     Q.    Okay.  And you said reforested; would they

9 also be excavated at some point?

10     A.    They will be under the -- a couple of

11 different orders with the state.  Then they have been

12 included in, I believe it was the foresight order with

13 the state, and so those historic basins will be

14 excavated.

15     Q.    All right.  You also -- we also talked about

16 the fact that the facility was closed in 2012.  Again,

17 what documents, if any, exist that explain the closure,

18 how it occurred, why it occurred, et cetera?

19     A.    So the plant stopped operating in the 2012

20 time frame, and so, therefore, the basin was no longer

21 accepting ash at that time.  And during decommissioning

22 of the plant, of course, we would have taken down the

23 structures, the structures for the coal plant, and that

24 did happen.  And then what we would have done is we
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1 moved along in decommissioning working the state in

2 order to determine what the next steps would have been

3 for the active ash basins.

4     Q.    So there was a decommissioning study done; is

5 that correct?

6     A.    I believe that there was decommissioning --

7 there was some dismantlement and decommissioning

8 studies, and that plant was demolished and taken out of

9 operation.

10     Q.    Okay.  And going to H.F. Lee, they had three

11 inactive basins that were out of use by 1980, excuse

12 me, and one active ash basin that was retired in

13 September 2012 when the facility closed.  Sounds pretty

14 similar to Cape Fear.

15           Did they also dewater and reforest these

16 inactive basins?

17     A.    Yes.  Those -- those inactive basins are --

18 have -- were dewatered, and they are a forest area.

19 And actually one of them ended up having some logging

20 done on top of it as well.  But, of course, still

21 staying within the control of the Company, so had dams

22 associated with them that were evaluated and maintained

23 by the Company.  But they were -- they currently are

24 forests, and we will be moving those trees as we
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1 excavate that basin.

2     Q.    Going back for just a minute, you indicated

3 that both Cape Fear and H.F. Lee were dewatered.

4           Cape Fear was out of use by '85, H.F. Lee by

5 '80; when were they actually dewatered?

6     A.    So I mentioned dewatering.  So a part of it

7 is, once the area is full and is no longer having ash

8 associated with it, the water in the basin, of course,

9 would have removed either through going out through the

10 outfalls, through the permitted outfalls with the

11 NPDES, or through evapotranspiration.  So it would

12 evaporate out in order for the water to be removed from

13 those basins.  Of course, we were no longer sluicing

14 through them, so they were not receiving any type of

15 water to them.

16     Q.    You say they evaporated out.  How long did it

17 take for that to occur?

18     A.    I do not know, Ms. Townsend.

19     Q.    Okay.  We have Robinson down in

20 South Carolina had one coal-fired unit, and it was

21 retired 2012; was it not?

22     A.    Yes.

23     Q.    All right.  And then what happened for its

24 retirement?  Was there an analysis done?  Was closure
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1 plans -- were closure plans made?  What happened to

2 that unit?

3     A.    So again, the Robinson site, the coal ash

4 basin, if you were to go out there today, actually

5 it's -- we had to install a system to add water because

6 of dusting issues out at the site to make sure it was

7 maintained and we didn't have any dusting.  But right

8 now it does have a soil cover on top of it.  Not what

9 would be considered a cap today, but a soil cover.

10           And as -- the plant -- the coal plant has

11 been demolished and taken out.  And during that time

12 period, a lot of those sites in the 2012/2013 time

13 period, we were starting to look at what we would do

14 with the basins and to close those basins around that

15 time period.  We were starting with the Weatherspoon

16 plant, and we were working with the NCDEQ.

17           I know Robinson's South Carolina, but we were

18 starting in North Carolina DEQ to put together plans --

19 potential plans to do final closure of the basins.  And

20 in that 2012 time period, of course, that was between

21 the proposed federal CCR rule and the actual filing of

22 the CCR rule in 2015.  So there was a lot of things up

23 in the air.  There was a lot of uncertainty as to what

24 would come out of the federal CCR rule.



DEP-Specific Rate Hearing - Vol 12 Session Date: 9/29/2020

Noteworthy Reporting Services, LLC www.noteworthyreporting.com
(919) 556-3961

Page 304

1           So one of the reasons that we did not move

2 forward in the 2012 time period when all of these

3 plants retired to move to full-scale closure, because

4 we were still in an area of uncertainty between a draft

5 federal CCR rule and the final CCR rule that came out

6 in 2015.

7     Q.    Okay.  Going to Roxboro, we see that the east

8 ash basin was taken out of service when it reached

9 capacity in 1983.

10           What plans for closure were made for that ash

11 basin?

12     A.    So the east ash basins, for the most part,

13 has been covered on top of it with a permitted

14 landfill.

15     Q.    When did that happen?

16     A.    At Roxboro, the monofill came into -- well,

17 started operating in the 2003 time frame.

18     Q.    So it was out of service from 1983 until

19 2003; is that correct?

20     A.    Yes, during that time frame.

21     Q.    Okay.  Sutton, evidently there is a lay of

22 land area out of use by 1972, and an old ash basin out

23 of use in 1985; is that correct?

24     A.    The LOLA, the lay of land area, it's also in
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1 some documents called the FADA, the former ash disposal

2 area, was out of operation around 1971.  And then there

3 was the '71 basin, which was used up until the plant

4 retired in some capacity.  Whenever any type of

5 modifications or maintenance needed to be done in the

6 '84 basin, we would have utilized the 1971 basin in

7 order to manage those maintenance activities in the '84

8 basin.

9     Q.    Okay.  And those units were retired in 2013

10 and demolished in 2017; is that correct?

11     A.    Yes, that is correct.

12     Q.    Okay.  And again, those would definitely have

13 some retirement analysis and decommissioning studies

14 for those, for at least Sutton, correct?

15     A.    Related to the plants, yes.  And I believe

16 Commissioner Clodfelter was asking Ms. Turner about

17 some of those analyses as well.

18     Q.    Right.

19     A.    If you're talking specifically for the

20 basins, I would go back to -- this time period was in

21 between the federal CCR rule draft in 2010 and the

22 final CCR rule in 2015.  And also the LOLA was being

23 managed at that time through the North Carolina

24 inactive hazardous sites branch.  And so we had been
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1 working with NCDEQ as to what needed to be done in the

2 LOLA at Sutton.

3     Q.    Okay.  And last but not least, Weatherspoon

4 ceased used of its coal-fired electric generation units

5 and stopped sluicing in October of 2011; is that

6 correct?

7     A.    That is correct.

8     Q.    Okay.  And again, has that -- have any

9 studies been done before CAMA for that particular --

10 those units?

11     A.    Yes, Ms. Townsend.  I think I mentioned it

12 earlier, that we were using Weatherspoon as kind of our

13 test case.  We started putting together closure plans

14 for a cap in place for the Weatherspoon site and had

15 many discussions with DEQ, but we determined not to

16 move forward with that closure because it was in

17 between the draft CCR rule in 2010 and the final CCR

18 rule in 2015.

19           And the plan was to utilize the potential

20 closure options and use Weatherspoon as our test case

21 in North Carolina.  So we had started doing some

22 analyses, some studies at a few of the DEC sites and

23 also at the DEP sites at Cape Fear and I believe also

24 H.F. Lee -- I'm going off of memory here -- in order to
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1 get ready.  So if Weatherspoon did get approved by the

2 state and that was used as a basis, we would be ready

3 to follow up with some of these other sites.

4           But really, once -- because of the

5 uncertainty in the federal rules, we did not move

6 forward with those until we had that certainty of what

7 would have to happen as it related to closure

8 underneath the federal CCR rule.

9     Q.    All right.  So since many of these coal ash

10 management areas had obviously been out of service for

11 decades, and closure plans were not done, at least

12 prior to CAMA, and the CCR rule based on understanding

13 of your analysis of that, if we could briefly turn to

14 Hart Exhibit 36.

15                (Pause.)

16                MS. TOWNSEND:  Commissioner Clodfelter,

17     we would ask that that be marked as AGO

18     Bednarcik -- I'm sorry AGO DEP Bednarcik Cross

19     Exhibit Number 15.  Commissioner Clodfelter, you're

20     also going to note that those are marked as

21     confidential.  As we have --

22                (Reporter interruption due to

23                Commissioner Clodfelter's audio being

24                muted.)
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1                COMMISSIONER CLODFELTER:  Before we talk

2     about the confidentiality issue, Ms. Townsend,

3     let's -- on this exhibit -- and let's go back to

4     also something I noted after we marked Exhibits 7

5     through 14 that you earlier identified.

6     Ms. Bednarcik is going to be back on rebuttal --

7                MS. TOWNSEND:  Uh-huh.

8                COMMISSIONER CLODFELTER:  -- so let's

9     correct the designation of those exhibits so that

10     they are Bednarcik Direct AGO Cross Examination

11     Exhibits 7 through 14, and we will designate this

12     one as Bednarcik Direct AGO Cross Examination

13     Exhibit 15.

14                MS. TOWNSEND:  I'm sorry, I meant to do

15     that.  I apologize.

16                COMMISSIONER CLODFELTER:  We'll share

17     the error mutually.  I had forgotten that she's

18     going to be back on rebuttal.

19                So, Madam Court Reporter, the earlier

20     identified exhibits will be Bednarcik Direct AGO 7

21     through 14.  This will be Bednarcik Direct AGO

22     Cross Examination Exhibit 15.

23                (AGO DEP Bednarcik Cross Exhibit Numbers

24                7 through 14 were renamed as Bednarcik
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1                Direct AGO Cross Examination Exhibits 7

2                through 14, and Bednarcik Direct AGO

3                Cross Examination Exhibit 15, was marked

4                for identification.)

5                COMMISSIONER CLODFELTER:  Now,

6     Ms. Townsend, it will be so designated.  You had a

7     point about confidentiality.

8                MS. TOWNSEND:  Right.  The document is

9     marked as confidential, but as we advised in

10     correspondence to the clerk back in April, we have

11     received word from Duke Energy and the AGEIS

12     attorneys that this particular exhibit was no

13     longer deemed confidential.

14                COMMISSIONER CLODFELTER:  Mr. Marzo,

15     correct?

16                MR. MARZO:  That's my understanding.  If

17     I can get the button right.  That's my

18     understanding.

19                COMMISSIONER CLODFELTER:  Okay.

20     Correct.  You may proceed, Ms. Townsend.

21     Q.    Okay.  Ms. Bednarcik, if you wish, please

22 feel free to review the 2011 email, which you find is

23 in reference to a request posed by somebody for AGEIS

24 regarding the status of the availability of any closure
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1 plans.  It's short.  It won't take you very long, but

2 if you'd like to review it, or have you seen this

3 before?

4     A.    I reviewed it as you and

5 Commissioner Clodfelter were working on having the

6 document marked, and I do see it confirms what I had

7 told you earlier about the Weatherspoon plant.  The

8 second page, the response that was --

9     Q.    Would you read that for us?  Yeah, if you'll

10 just read us that whole response from John, the Cape

11 Fear plant, et cetera.

12     A.    Yes.  So the response from Mr. John Toepfer

13 on Thursday, August 18, 2011.  The response states:

14           "John, the Cape Fear NPDES permit has been

15 updated recently and will go into effect

16 September 1, 2011.  You were sent the NPDES permit for

17 Cape Fear which is valid through August 2011.  Within

18 the permit that goes into effect September 1, 2011,

19 there is a requirement for ash pond closure.  I

20 attached that one page with that language.  No other

21 PEC NPDES permit has this language.  As of today,

22 8/18/11, PEC has not completed closure plans for any

23 ash pond in the system.  PEC is beginning the process

24 to develop a closure plan for the Weatherspoon plant
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1 ash pond since the coal-fired portion of this plant is

2 slated to cease operation in October 2011.  Let me know

3 of any questions.  Thanks."

4           And I would like it say that this confirms

5 what I had mentioned earlier, is that the Weatherspoon

6 plant was being used as a basis and was what was being

7 discussed with NCDEQ related to ash basin closure.  And

8 the idea was that we would evaluate that one, work with

9 the state agency on one specific one.  And once we kind

10 of worked out the bugs as to what the state wanted to

11 see related to closure plans and the process, we would

12 then use that as a template for the other locations.

13     Q.    Okay.  And since 2011 and this email, were

14 official closure plans for the Cape Fear or

15 Weatherspoon sites drafted and shared with DEQ prior to

16 CAMA or the CCR rule?

17     A.    Again, Ms. Townsend, I would say I've

18 already -- I think I've already answered that.  But if

19 it wasn't clear, Weatherspoon was going to be the

20 basis.  We were working on studies, and had done --

21 started to do some site characterizations at Cape Fear

22 and also at H.F. Lee, but we had not drafted closure

23 plans.  And it was because, with discussions with DEQ,

24 knowing that a federal CCR rule was going to be coming
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1 out, we determined that we needed to have clarity and

2 understanding as to what the federal CCR rule would

3 state before we finalized those closure plans.

4     Q.    Thank you.  Now, if you would, turn to Hart

5 Exhibit 40.  And this is a document entitled "Ash Basin

6 Closure Strategy of the 2013 Era."

7                MS. TOWNSEND:  And, Commissioner

8     Clodfelter, we would like to mark this as AGO DEP

9     Bednarcik Direct Cross Exhibit Number 16, please.

10                (Reporter interruption due to

11                Commissioner Clodfelter's audio being

12                muted.)

13                COMMISSIONER CLODFELTER:  My space bar

14     isn't working, so I have to use this mouse all the

15     time.  We'll mark this as Bednarcik Direct AGO

16     Cross Examination Exhibit 16.

17                MS. TOWNSEND:  Thank you.

18                (Bednarcik Direct AGO Cross Examination

19                Exhibit 16 was marked for

20                identification.)

21     Q.    Have you seen this document before,

22 Ms. Bednarcik?

23     A.    Yes.

24     Q.    Yes?  Good.  And if you would -- the second
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1 paragraph, if you would read that for us to the word

2 "include."

3     A.    "It is important for the corporation to move

4 forward with ash basin closures under the process to be

5 submitted to NCDENR to minimize environmental risks and

6 cost," in parentheses, "mostly O&M," close parentheses,

7 "associated with maintaining ash basins for an extended

8 period until federal rulemakings are complete and

9 final.  Other timing considerations include," and then

10 it mentions -- has seven items.

11           And I would like to note on the second page,

12 the second full paragraph does discuss the process I

13 mentioned before, that we would work with

14 recommendation on Weatherspoon first, and that the

15 Weatherspoon plan would be submitted to DEQ, or DENR at

16 that time, as kind of our template.

17     Q.    Okay.  And the considerations -- the timing

18 considerations that DEP considered important were,

19 number one, the ash basin closures can take years to

20 complete, so beginning the process is important,

21 correct?

22     A.    That is what number one states.

23     Q.    Okay.  And two says:

24           "While a final federal CCR rule is not
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1 expected before 2014, a lack of a federal ruling

2 introduces an element of uncertainty.  State

3 requirements exist now.  There is reasonable belief

4 with internal Company experts that any federal rule

5 will be based on subtitle D requirements to be

6 implemented by the states"; is that correct?

7     A.    That is what the document states.  And I

8 would state that, of course, that was the understanding

9 at the time that the document was written.  And based

10 upon conversations I have had with people that were

11 involved in developing the Weatherspoon project and the

12 closure plan, is that subsequent to this, and before

13 the final plan was submitted to NCDEQ, the

14 determination was we needed to wait until the federal

15 CCR rule came out.

16     Q.    Okay.  And three tells us that:

17           "Until the ash basin is dewatered, the NPDES

18 permit must be maintained or possibly renewed in

19 certain cases, thus opening the renewal process to

20 regulatory and greater public scrutiny, including

21 public comments supporting claim closure.  O&M costs

22 could continue to accumulate, especially while the

23 permit is active."

24           Was that another consideration of DEP of
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1 which you were aware?

2     A.    That is what the document states.

3     Q.    Were you aware of that consideration?

4     A.    I would say the document speaks for itself,

5 that that is what the document says.  At the time that

6 this was written, that that was one of the

7 considerations.

8     Q.    I'm sorry, I was just trying to determine

9 whether you, personally, were aware of that

10 consideration.

11     A.    At the time that the document was written, I

12 was not aware, in 2012, of this specific document.  But

13 based upon conversations I had with people who were

14 available and around during that time, the

15 considerations of the Company considered, as part of

16 ash basin closure, is what is written in the document.

17     Q.    Okay.  And number four tells us that:

18           "Dewatering the ash basins in accordance with

19 the NPDES permit will, over a relatively brief time,

20 reduce and/or eliminate seepage which the Company is

21 currently addressing."

22           What do you know about the seepage that the

23 Company was currently addressing in 2013?

24     A.    I do know that, of course, we are working
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1 with our state regulators, and if there was any type of

2 areas of wetness that were identified working the state

3 agencies, a number of those were addressed and modified

4 appropriately.  I am going off of memory here.  I

5 believe there was some at the Weatherspoon site around

6 that time period that we were addressing.  And I know

7 that seeps were discussed heavily in the last rate

8 case, and Mr. Wells would be able to talk more about

9 seeps.

10     Q.    Okay.  But you also were aware that, around

11 this time frame of 2013 is when DEQ and various third

12 parties were bringing lawsuits regarding seeps; is that

13 correct?

14     A.    As I sit here today, I don't remember the

15 specific dates that those lawsuits were being brought

16 about.  But I do know that there was -- there was some

17 communications.  And I believe Mr. Wells talks about it

18 in his rebuttal testimony related to the timing of

19 seeps and the discussions we had had with the agency.

20     Q.    Okay.  And skipping five which deals with

21 dustings.  Six says that:

22           "Capping the basins soon will help bring the

23 process of natural attenuation or other means to reduce

24 constituents in groundwater.  Constituent levels
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1 monitored at groundwater wells can take many years to

2 observe substantial reductions."

3           Do you agree with that statement?

4     A.    Yes, I do.

5     Q.    And finally, seven says that:

6           "The ash basin closure has recently seen

7 increased attention and scrutiny, and that scrutiny can

8 only be expected to increase while the ash basins have

9 no approved closure plan, and reasonable efforts to

10 close them are not underway."

11           Do you agree with that?

12     A.    I would go back to one of my earlier comments

13 is that, at the time this was written, that was the

14 understanding and the considerations that the Company

15 was taking into account.

16     Q.    Okay.  Let's now turn our focus to each of

17 the facilities.  Let's start with Asheville.

18           Are you aware that, in the fall of 2009,

19 after the TBA incident, EPA came to North Carolina,

20 inspected some of DEP's sites, and that EPA rated the

21 Asheville inactive impoundments in poor condition?

22           Do you -- are you aware of that?

23     A.    So I have not reviewed specifically those

24 documents that EPA put together.  My understanding is
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1 that there was an evaluation done on some of the dams,

2 themselves.  So I don't know if it's related to the

3 dams or the basins, but I do know that the Company did

4 a lot of dam modifications with the passage of CAMA.  I

5 don't know specifically on the time for Asheville

6 related to those EPA evaluations.

7     Q.    All right.  In March 2013, are you aware that

8 DWQ filed suit alleging that the Asheville plant

9 violated the groundwater standard for thallium and had

10 seepage from the ash ponds and other locations of the

11 plant that were not allowed by its NPDES permit; were

12 you aware of that?

13     A.    I would say subject to check on the dates.  I

14 do know that there was a suit and questions brought

15 forth by DEQ related to that.  I don't know the exact

16 time frame.

17     Q.    Okay.  And on February 25, 2015, DEQ actually

18 issued an NOV based on those groundwater exceedances,

19 did it not?  Were you aware of that?

20     A.    Again, I don't have the dates memorized, but

21 I do know that the Company was working with DEQ and

22 there was an NOV at one time issued for the Asheville

23 plant.  But the specifics for that, I'm sorry, I do not

24 have committed to memory.
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1     Q.    Okay.  On September 29, 2015, that NOV was

2 included in the famous -- sorry, infamous 9/29/15

3 Sutton settlement we have heard so much about; was it

4 not?

5     A.    If you give me a moment, let me check

6 Sutton's settlement.  I believe it was, but I'd rather

7 look at the Sutton settlement.  So I do have that in

8 front of me if you'll give me a moment.

9     Q.    Absolutely.

10     A.    (Witness peruses document.)

11           I do see that the NOV that you mentioned

12 earlier and the dates aren't written into the Sutton

13 settlement.  And the Sutton settlement did resolve

14 those -- the NOV for that and other locations and gave

15 us a path forward to work with the states to address

16 those issues.

17     Q.    Okay.  And the reason we're going through

18 each of these sites, Ms. Bednarcik, is I just wanted to

19 focus on whether, in looking at this from a larger

20 telescope, whether or not each of the sites, in fact,

21 were operating reasonably and prudently over the years.

22 So that's why I'm giving kind of a historical

23 background here to talk about each one, to see if we

24 both agree whether the things that were happening at
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1 each of these sites was, in fact, reasonable and

2 prudent.  Okay?

3     A.    I would say that the fact that we were

4 working with our state regulators and the fact that we

5 were addressing as issues came up in order to determine

6 what those next steps needed to be does show that we

7 were operating in a reasonable and prudent manner.

8     Q.    Okay.  If you will, let's turn to the 2015

9 federal criminal case, and it's Hart Number Exhibit 3.

10     A.    I have that document in front of me.

11                MS. TOWNSEND:  All right.

12     Mr. Clodfelter, that's the joint factual statement,

13     and we would like to mark that as AGO DEP Bednarcik

14     Direct Cross Exhibit Number 17.

15                COMMISSIONER CLODFELTER:  All right.

16     Let's mark it as Bednarcik Direct AGO Cross

17     Examination Exhibit -- what number again, 17?

18                MS. TOWNSEND:  This will be number 17,

19     yes, sir.

20                COMMISSIONER CLODFELTER:  17 it is.

21                MS. TOWNSEND:  All right.

22                (Bednarcik Direct AGO Cross Examination

23                Exhibit 17 was marked for

24                identification.)
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1     Q.    Okay.  If you would, first on the joint

2 factual statement, on the very bottom of the page -- of

3 the first page, it states that -- they name all the

4 various parties, which includes DEC, DEP, DE Business

5 Services, and, of course, USA, et cetera; and it says,

6 about the one, two, three, four -- fifth line up, it

7 says:

8           "Hereby agree that this joint factual

9 statement is a true and accurate statement of the

10 defendant's criminal conduct, and that it provides a

11 sufficient basis for the defendant's pleas of guilty to

12 the following charging documents and the terms of the

13 plea agreement."

14           Do you see that there?

15     A.    I do see where you read that.

16     Q.    Okay.  Let's talk about Asheville.  If we go

17 to page 1 -- I mean page 50, paragraphs 159 to 161, it

18 talks about, in 2011, DEP evidently sought authority to

19 relocate the settling basin and permitted discharge

20 outfall from its original location near the '64 coal

21 ash basin, correct?

22     A.    I would say the document speaks for itself as

23 to what it states.  And I would say these are isolated

24 incidents that were brought forth in this document, but
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1 they are, again, isolated incidents.

2     Q.    Isolated.  I understand.  So on

3 paragraph 160, it talks about DENR staff inspected

4 Asheville, identified seeps flowing from the toe drains

5 at the coal ash basins, and that they were continuing

6 to discharge pollutants, and that seep is not

7 authorized under the applicable NPDES permit.

8           Is that an accurate summary?

9     A.    I would say yes, the document speaks for

10 itself based upon what it states in the document.

11     Q.    Okay.  And then, according to 161, which is a

12 statement that was agreed to by all parties, including

13 DEP, it says that:

14           "Unpermitted discharges in violation of the

15 applicable NPDES permit occurred at Asheville from at

16 least May 31, 2011, through December 30, 2014."

17           So that occurred for over three and a half

18 years, correct?

19     A.    That is what the document states.

20     Q.    Okay.  And do you dispute the document?

21     A.    I do not dispute the document.  It speaks for

22 itself.  And again, this document I know was discussed

23 at length in the last case.  And I would also state

24 that these are three items -- three areas that were
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1 brought forth related to this criminal plea, but does

2 not indicate the entire life operation of the Asheville

3 plant or any of the items that are in this document.

4 They are -- they were brought forth in this document

5 for reasons laid out in the document, itself.

6     Q.    Okay.  But it did certainly take care of

7 three and a half years at Asheville at one of its ash

8 basins, correct?

9     A.    That one paragraph does talk about NPDES over

10 a time period.  But I would also say that those

11 NPDES -- of course, during that time period we have a

12 requirement to submit that to the state, and we would,

13 of course, been working with the state during that time

14 period.  So I know that's how you typically work in an

15 NPDES area, is that you take samples, you collect them,

16 and you submit them and determine what needs to happen

17 next with the state agency.

18           So again, the document speaks for itself.  It

19 has a lot of information associated with it that were

20 called out related to that isolated criminal plea.

21     Q.    I understand.  And if you would, turn to Hart

22 Exhibit 2.

23     A.    I am there.

24     Q.    Okay.  I'm waiting for Commissioner



DEP-Specific Rate Hearing - Vol 12 Session Date: 9/29/2020

Noteworthy Reporting Services, LLC www.noteworthyreporting.com
(919) 556-3961

Page 324

1 Clodfelter for a second.

2                COMMISSIONER CLODFELTER:  Just getting

3     the number in front of me.

4                MS. TOWNSEND:  All right.

5                COMMISSIONER CLODFELTER:  Go ahead.

6                MS. TOWNSEND:  This would be number 18,

7     and I'm not sure.  I want to get the order right.

8     You're saying it's -- how are we marking these?

9                COMMISSIONER CLODFELTER:  I'm suggesting

10     we mark them Bednarcik Direct AGO Cross Examination

11     18.  If you mark them in that fashion, then you

12     know from the name first where to go to the witness

13     in the testimony, and then where within that

14     testimony to go.  So let's mark it Bednarcik Direct

15     AGO Cross Examination Exhibit 18.

16                MS. TOWNSEND:  All right.  Thank you

17     very much.

18                (Bednarcik Direct AGO Cross Examination

19                Exhibit 18 was marked for

20                identification.)

21     Q.    All right.  If you would, turn to page 37,

22 Ms. Bednarcik, of that document.  Are you there?

23     A.    I'm on page 37.

24     Q.    Thank you.  Okay.  And lines 14 through 24 is
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1 when the question was asked:

2           "Now, did, in fact, Business Services and

3 Duke Energy Progress, by and through their employees,

4 acting within the scope of their employment, fail to

5 exercise the degree of care that someone of ordinary

6 prudence would have exercised as it relates to the

7 unpermitted and engineered outfall from a coal ash

8 basin at the Asheville steam electric generating plant

9 through an unpermitted and engineered toe drain into

10 the French Broad River in violation of the National

11 Pollutant Discharge Elimination System?  Did, in fact,

12 those employees do that?"

13           And the response was?

14     A.    Ms. Dixon did respond yes.  And I would say

15 that's in line with the previous document that we

16 reviewed through, which was the assignments.

17     Q.    Right.  Okay.  If we would, then, go to page

18 116 of this document.

19                MR. MARZO:  Chairman Clodfelter, I would

20     just lodge --

21                COMMISSIONER CLODFELTER:  Yes,

22     Mr. Marzo.

23                MR. MARZO:  Thank you, sir.  I would

24     just lodge an objection to the extent, if the
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1     document speaks for itself, we need to stipulate

2     that the transcript is what the transcript is, or

3     the factual statement is what the factual statement

4     is we can, but I do think just simply having

5     Ms. Bednarcik simply read a line and continue to

6     move forward and call it questioning is not

7     appropriate.

8                COMMISSIONER CLODFELTER:  Ms. Townsend?

9                MS. TOWNSEND:  Yes.  First of all, this

10     document is 128 pages long.  There are certain

11     pages that are more important than others.  And I

12     think going through those particular documents to

13     show what was going on at Asheville during those

14     years is critical to this case.

15                COMMISSIONER CLODFELTER:  Okay.  I'm

16     going to overrule the objection and let you

17     continue.  But I want to discourage as much as I

18     can just simply reading a document.  The

19     Commissioners can read the documents.  And, in

20     fact, in the case of many of these documents, we've

21     read them previously in earlier cases.  So let's

22     try to move through them as rapidly as we can.

23                MS. TOWNSEND:  Certainly.  Thank you.

24     Q.    Okay.  Going to lines -- well, first of all,



DEP-Specific Rate Hearing - Vol 12 Session Date: 9/29/2020

Noteworthy Reporting Services, LLC www.noteworthyreporting.com
(919) 556-3961

Page 327

1 at page -- or line 7, it says that the defendant, Duke

2 Energy Progress, shall pay to the U.S. a total fine of

3 $14.4 million; is that correct?

4     A.    Yes.

5     Q.    All right.  And the one that references

6 Asheville is actually for count one at $3,900,000,

7 subject to check?

8     A.    I would say subject to check.  I do not know

9 which -- how everything -- what the different counts

10 all go together.  But I believe the document states

11 what it says and states it correctly.

12     Q.    Okay.  And based on previous testimony by

13 various Duke Energy witnesses, there seems to be a

14 consensus that Duke Energy believes that this criminal

15 case was a one-time event and not indicative of its

16 operations.

17           Would that be true?

18     A.    Yes.

19     Q.    All right.  Let's see what the U.S. Attorney

20 has to say, which I do not believe in all the times

21 I've heard testimony, heard this particular statement.

22 If you'll go to page 95 of the document.

23     A.    (Witness peruses document.)

24           I am on page 95.



DEP-Specific Rate Hearing - Vol 12 Session Date: 9/29/2020

Noteworthy Reporting Services, LLC www.noteworthyreporting.com
(919) 556-3961

Page 328

1     Q.    Thank you.  And if you look at line 7,

2 there's two paragraphs.  And I know reading is

3 discouraged.  I promise this is a long one, but it's, I

4 think, very important to the case.

5                MR. MARZO:  Chairman Clodfelter, if I

6     could just raise one other issue here.  To the

7     extent the Attorney General wants to focus on

8     seeps, Mr. Wells is our expert who will be able to

9     talk in more detail about that.  So what -- I'd

10     hope we'd try to at least not be redundant in cross

11     on Ms. Bednarcik's direct and also address those

12     issues with Mr. Wells when Mr. Wells is a witness

13     who can talk in more detail about seeps.

14                COMMISSIONER CLODFELTER:  Ms. Townsend,

15     your response?

16                MS. TOWNSEND:  Yes.  First of all, I'm

17     not -- I don't intend to focus on seeps.  What I'm

18     doing is looking at the actual goings on, if you

19     will, at Asheville and what happened during those

20     times.  What I'm quoting from now is what the U.S.

21     Government thought about what was happening at Duke

22     Energy Progress and at its various sites.

23                COMMISSIONER CLODFELTER:  Ms. Townsend,

24     I'll allow your question, but let me ask you if you
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1     can ask the question without reading the

2     paragraphs, if you can just ask the witness to read

3     the paragraphs and then ask the summary conclusion

4     from her reading of the paragraphs, that might save

5     some time.

6                MS. TOWNSEND:  Certainly.  I'll be happy

7     to do that.

8                COMMISSIONER CLODFELTER:  I'll allow the

9     question.

10                MS. TOWNSEND:  Thank you.  Thank you.

11     Q.    Ms. Bednarcik, if you would, on page 95,

12 starting with line 7, and go to the next page at

13 line 7.  If you would read those two paragraphs,

14 please.

15     A.    (Witness peruses document.)

16     Q.    Into the record, please.

17     A.    I'm sorry, I thought, based upon what

18 Commissioner Clodfelter meant, I thought I was to read

19 it to myself.  Do you want me to read it -- just to

20 confirm, do you want me to read it into the record?

21     Q.    I would like that.

22                MR. MARZO:  Commissioner Clodfelter, I

23     understood your direction to be for the witness to

24     read it and to summarize her understanding.  Just
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1     want to confirm that.

2                COMMISSIONER CLODFELTER:  Ms. Townsend,

3     can you ask the question in a manner that it gets

4     you what you need to get without having the words

5     on the paper read into the record?

6                MS. TOWNSEND:  Yes, I will do that.

7                COMMISSIONER CLODFELTER:  Please do so

8     and I'll allow the question.  Thank you.

9     Q.    All right.  Ms. Bednarcik, if you will read

10 those two paragraphs.

11     A.    If you'll give me one moment, please.

12     Q.    Absolutely.

13     A.    (Witness peruses document.)

14           I have read through those two paragraphs.

15     Q.    Thank you.  First of all, do you agree with

16 the prosecuting attorney that any pollution that goes

17 into any water, whether it be groundwater or a surface

18 water, has a cumulative effect of pollution from all

19 sources, and that that is not something that is

20 consistent with environmental health?

21     A.    So, Ms. Townsend, I would say I did not read

22 it to that detail to be able to answer it.  What I did

23 read -- and again the document will speak for itself as

24 to what the -- I don't know who was actually speaking.
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1 I don't know all the different players that were part

2 of this.  You mentioned it was someone with the

3 Attorney General's Office, so that's subject to check.

4 It does mention that there was a disagreement between

5 what the defendants, Duke Energy, was saying as well as

6 the Attorney General talks about how all dams are meant

7 to seep, that is -- they are -- dams are constructed

8 that way.  And I do believe Mr. Wells talks about that

9 also in his testimony.

10           And there was also -- I believe he mentions

11 it in his testimony about discussions that the Company

12 had related to seeps with NCDEQ.  So I would say that

13 the document says what it says, and it does have, of

14 course, the Attorney General's view on the matter

15 written in the document.

16     Q.    Does it also mention that the U.S. Attorney

17 believed that there was a need for change at DEP in the

18 culture and their management of the coal ash basins?

19     A.    (Witness peruses document.)

20           It does -- again, trying to go back through

21 it again.  There was a lot of pages on there, a lot of

22 lines.  The Attorney General did make some comments

23 based upon their understanding and their viewpoints.  I

24 think it was on page 96, they do mention something
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1 about culture on there based upon their view.

2     Q.    And are you aware that, in addition to the

3 penalty that we discussed earlier, DEP was also

4 required to pay $10.5 million to the National Fish and

5 Wildlife Foundation and $5 million to an authorized

6 wetlands mitigation bank or a conservation trust?

7     A.    So I do not know all the details of the

8 different amounts.  But again, this document and the

9 plea was discussed a lot in the last case, which is,

10 again, one of the reasons why I didn't spend a lot of

11 time on it, because it was discussed a lot last time.

12 But if there was other items, I'm not aware of the

13 dollar amounts.

14     Q.    Okay.  First of all, to clarify, this is not

15 the Attorney General, it's the U.S. Attorney's Office

16 that was discussing this.

17           But -- so would you agree that the federal

18 government, at least in 2015, based on what it learned

19 during its investigation, felt that the Company's

20 culture and poor management had a deleterious effect on

21 the watersheds and wetlands throughout North Carolina?

22                MR. MARZO:  I would just object,

23     Chairman Clodfelter.  The document speaks for

24     itself.  What the attorney -- what the U.S.
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1     Attorney thought or believed, that can be garnered

2     from the document, is in the words of the document.

3     It's not something for Ms. Bednarcik to opine upon.

4                COMMISSIONER CLODFELTER:  Ms. Townsend?

5                MS. TOWNSEND:  Just checking to see if

6     she had any additional comments regarding what the

7     federal government had to say.  Obviously, it was

8     not kind to DEP, and just wanted to see if she had

9     any other opinion.

10                COMMISSIONER CLODFELTER:  Well, why

11     don't you ask if she has any opinion different than

12     what the Attorney General expresses on the page?

13     I'll allow it.

14                MS. TOWNSEND:  All right.

15                THE WITNESS:  Ms. Townsend, you went

16     mute.

17                COMMISSIONER CLODFELTER:  Ms. Townsend,

18     you're on mute.

19     Q.    Thank you.  I'm sure you would prefer that.

20           But do you have any other opinion, other than

21 what the U.S. Attorney stated in its opinion in this

22 criminal case?

23     A.    The U.S. Attorney, of course, made their

24 opinion known in the case, and I believe I have already



DEP-Specific Rate Hearing - Vol 12 Session Date: 9/29/2020

Noteworthy Reporting Services, LLC www.noteworthyreporting.com
(919) 556-3961

Page 334

1 stated what my opinion is, is that these are isolated

2 incidents and not an indication of the overall

3 operational lifespan of Duke Energy Progress.

4     Q.    Okay.  Let's go to Cape Fear.  The --

5                COMMISSIONER CLODFELTER:  Ms. Townsend,

6     this may be a convenient place for our afternoon

7     break so that you're not interrupted in questioning

8     about one of the plants.  You get an intact period

9     of time for each plant.

10                MS. TOWNSEND:  Thank you.

11                COMMISSIONER CLODFELTER:  Why don't we

12     take our afternoon break here, and we will resume

13     again at 3:15.  All right.

14                MS. TOWNSEND:  Thank you.

15                And before we go off the record, Joann,

16     it was called to my attention by the eagle who is

17     watching over my shoulder that, when Ms. Edmondson

18     moved the admission of her cross examination

19     exhibit for the Hager/Huber/Pirro panel, she

20     referenced it in her motion as Exhibit 1, but it

21     was, in fact, designated as Exhibit Number 2.

22     Public Staff Cross Examination Exhibit Number 2.

23     So let's correct that reference in the record.

24     Ms. Edmondson, I see you nodding agreement.
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1                MS. EDMONDSON:  That is correct.  We had

2     a lot of inner discussion, and Mr. Mertz has also

3     brought that to my attention.

4                COMMISSIONER CLODFELTER:  Exactly.

5     Mr. Mertz is the eagle watching over my shoulder.

6     So we'll get that corrected.  And let's and back on

7     the record at 3:15.  Thank you.

8                (At this time, a recess was taken from

9                3:00 p.m. to 3:15 p.m.)

10                COMMISSIONER CLODFELTER:  Ms. Townsend,

11     you were at Cape Fear.

12                MS. TOWNSEND:  Thank you,

13     Commissioner Clodfelter.

14     Q.    And talking about Cape Fear, first of all,

15 are you aware that, in the fall of 2009, again when the

16 EPA came around to North Carolina and inspected various

17 sites, that they also rated all of the Cape Fear site

18 impoundments in poor condition in both the '78 and '85

19 coal ash basins were classified as having, quote,

20 significant hazard potential?

21     A.    Ms. Townsend, very similar to Asheville, I

22 did not review all of those documents, so I would not

23 be able to opine on those.  But if I had those

24 documents in front of me, I could look at them.
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1     Q.    Okay.  Also, in about 2008, right before this

2 designation by EPA, they did an annual inspection out

3 at Cape Fear, and they found problems with the

4 condition of some risers in the 1978 and 1985 coal ash

5 basins.

6           Were you aware of that?

7     A.    I do know that there was some items that

8 needed to be repaired, risers at Cape Fear.

9     Q.    Okay.  And do you know, when they were first

10 inspected in 2008, indicated that they needed some

11 repair, when the repairs were actually finally done?

12     A.    Ms. Townsend, the level of those details, I

13 don't have in front of me.  I do know that repairs were

14 done, but the time frame when they were done, I do not

15 remember.

16     Q.    Okay.  And do you recall whether or not the

17 Cape Fear site was also part of the criminal case in

18 2015?

19     A.    We did go through the criminal case.  Again,

20 I know the criminal case was discussed a lot in the

21 last case, and I believe also the Commission ruled upon

22 the criminal plea in the last case as well.  But I

23 don't have all the details.  Since it was addressed in

24 the last case and the Commission addressed it in the
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1 last case as well, I did not spend time on the criminal

2 plea.

3     Q.    I'm just asking if you knew if Cape Fear was

4 part of the criminal case.

5     A.    I cannot remember specifically if Cape Fear

6 was.  I would have to look in the document to see.

7     Q.    All right.  In fact, in the joint factual

8 statement, which we looked at earlier for Asheville, it

9 indicates that the time frame of January 1, 2012, and

10 January 24, 2014, DEP evidently failed to properly

11 maintain the risers in the '78 and '85 coal ash basins;

12 do you recall that?

13     A.    Ms. Townsend, if you tell me where it is, I

14 would rather look at it in the document, please.

15     Q.    Sure.  If you go back to Exhibit 17, and if

16 you go to paragraph 132, which is on page 41.

17     A.    I do see that paragraph 32 does address Cape

18 Fear.

19     Q.    Okay.  And as a result of that failure, they

20 were penalized on two different counts.  One for the

21 '78 ash basin and one for the '85 ash basin.

22           Are you aware of that?

23     A.    That is what the document states.

24     Q.    Okay.  And you're aware that they were
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1 charged $7 million, that was the fine imposed, 3.5 for

2 each of those basins; is that correct?

3     A.    I do not remember the specific dollar amounts

4 of that.  Again, I would state that the criminal plea

5 and how it applies to the history of Duke Energy's

6 operations was addressed by the Commission in the last

7 case.

8     Q.    Well, it's certainly pertinent to how Cape

9 Fear's history evolved; is it not?

10     A.    No.  I believe in the last case, again, what

11 the Commission stated is that the plea was one point in

12 time, something I mentioned also when we were

13 discussing the Asheville sites.  So the criminal plea

14 did call out specific items at a number of different

15 low plant locations, but those were specific incidents,

16 not an indication of the decades upon decades' worth of

17 operations of these plants.

18     Q.    So two years at one plant, four years at

19 another plant, those are not things that should be of

20 any concern to how the plants were operated during the

21 years; is that your testimony?

22     A.    No.  They are not -- they are isolated

23 incidents that were called out in the guilty plea, but

24 they were not an indication of the operational lifetime
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1 of the plant.  And again, I -- going back through the

2 DEP hearing last time and what the Commission had in

3 their order, they addressed the plea, and they

4 mentioned that the plea, again, was an isolated

5 incident, not over the entire operation history of the

6 Duke Energy Progress sites.  I'm paraphrasing there

7 based upon my memory of reading through the DEP

8 Commission order.

9     Q.    Okay.  But the plea wasn't just Dan River;

10 there were also a number of plants.

11           Three of the eight DEP plants were also

12 involved in that case; were they not?

13     A.    There were other plants in there.  Again, if

14 I said Dan River, I didn't mean to say Dan River.  What

15 I meant, just to make it clear, is that the plea did

16 have a number of plants in there that had isolated

17 incidents at a number of different plants that they

18 called out.  But those were isolated incidents, not an

19 indication of the operational history during the entire

20 lifetime that the plants were in operation.

21     Q.    Okay.  So for H.F. Lee, the fact that DEP

22 acknowledged that it was in violation of its NPDES

23 permit from October 1, 2010, through December 30, 2014,

24 for four years, that is not relevant to the operation
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1 of the H.F. Lee plant?

2     A.    No.  That is an isolated incident that was

3 addressed in the guilty plea, already addressed in the

4 2013 ruling on DEP by the Commission.  I believe also

5 the Company had a mismanagement penalty that was

6 applied to us related to what came out of that guilty

7 plea.  And so therefore, it was already addressed.  And

8 the Commission stated it was a -- I'm paraphrasing,

9 going off my memory -- of a not the overall lifetime,

10 decades upon decades of operation history.  These are

11 items that were brought out in the guilty plea as

12 you're calling them out.

13     Q.    Okay.  And, obviously, it was of importance

14 to the U.S. Government, who ended up spending at least,

15 from -- investigating this from 2008 to 2014, and

16 fining H.F. Lee for these unpermitted discharges for

17 those four years in the amount of $3.9 million.

18           So that's about $1 million a year for the

19 four years of that established violation; is it not?

20     A.    To do the math, trusting your math, yes, that

21 is what the U.S. Attorney's Office, or what was laid

22 out in the guilty plea.  And I would say, actually,

23 that -- I mean, the plea speaks for itself what is in

24 there.
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1     Q.    Okay.  Let's go to Mayo.  You will be happy

2 to know that Mayo was not part of the criminal case,

3 but are you aware that, in 1978, there was concern by

4 the Corps of Engineers regarding Carolina Power &

5 Light's plan to construct an ash pond in the upper

6 reaches of the Crutchfield Branch?

7     A.    If you're talking about the 1978 EIS

8 document, yes.  But in 1979, of course, the Company did

9 additional research in that area.  There was a report

10 that I believe was also included in Mr. Hart's

11 testimony of the 1979 evaluation that we did in that

12 area.  Mr. Wells actually discusses it in his rebuttal

13 testimony, and it came up with conclusions that led to

14 the fact that the Company received approval from DEQ to

15 install that ash basin.

16     Q.    Okay.  If you would please turn to Hart

17 Exhibit 24.

18                MS. TOWNSEND:  Commissioner Clodfelter,

19     we would like to mark this as Bednarcik Direct AGO

20     Cross Examination Exhibit Number 19.

21                COMMISSIONER CLODFELTER:  It will be so

22     marked.

23                MS. TOWNSEND:  Thank you.

24                (Bednarcik Direct AGO Cross Examination
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1                Exhibit Number 19 was marked for

2                identification.)

3                (Pause.)

4                THE WITNESS:  I have Hart's Exhibit 24

5     in front of me now.

6     Q.    Thank you.  This is a letter of -- excuse me.

7 August 16, 1978, letter from the now DEQ to the Corps

8 of Engineers; is that correct?

9     A.    Yes.

10     Q.    Okay.  And if you want to briefly read that,

11 or have you seen this document before?

12     A.    Yes.  Actually, I think this is the document

13 I referenced a few minutes ago, the 1978 that resulted

14 in our 1979 evaluation.

15     Q.    Okay.  And if you will go to the second

16 paragraph, the third sentence, if you could read to

17 yourself that line and give us your understanding of

18 what that means.

19     A.    (Witness peruses document.)

20           This document talks about the Crutchfield

21 Branch and that there was concerns related to

22 Crutchfield Branch related to the new ash pond.

23     Q.    Okay.  And it specifically indicates that it

24 related to groundwater contamination and the resultant
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1 discharge of pollutants downstream of the dam; does it

2 not?

3     A.    Yes, that is what the document specifically

4 says.

5     Q.    Okay.  And as you indicated, DEQ and the

6 Company worked out an agreement, and the ash pond was,

7 indeed, constructed.

8           However, if we look at Mayo's closure

9 determination, the concerns regarding the groundwater

10 contamination from the Crutchfield Branch did come to

11 fruition; did it not?

12     A.    So I do know that, at Mayo, we do not have

13 any constituents that were outside the compliance

14 boundary, but the data that we have around the Mayo

15 site does show -- it's really in line with what the

16 results and the recommendations that came out of that

17 1979 report that was also included in one of Mr. Hart's

18 testimony.

19           If you look at the April 1st order from DEQ,

20 that is actually an error where it talks about impacts

21 beyond the compliance boundary.  And I believe that is

22 one of the items that we brought up in our OAH appeal

23 against DEQ related to the April 1, 2019, order

24 specifically related to Mayo.
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1     Q.    So the information about the boron being

2 detected above the 2L standard in the transition zone

3 and the bedrock wells was not accurate; is that

4 correct?

5     A.    I do know that -- I don't know specifically

6 that specific line that you're calling out, but I do

7 know that we do not have impacts beyond the compliance

8 boundary at Mayo.

9     Q.    Okay.  But you do have impacts that aren't

10 beyond the compliance boundary; is that correct?

11     A.    Yes.  We do have exceedances of the 2L

12 standards within our compliance boundary.

13     Q.    Okay.  Okay.  Let's move on to Robinson.  In

14 September 2014, the South Carolina equivalent of DEQ

15 issued an NOV regarding violations of state groundwater

16 standards regarding the detection of arsenic above the

17 groundwater standard of 10; did it not?

18     A.    I do not know the specifics related to the

19 date of that NOV, but I would say, if you have that

20 document for me to look at, I can look at it; but if

21 there was an NOV that the state gave to us, then there

22 was an NOV that the state gave to us.

23     Q.    Okay.  If you look at Exhibit 11, which is

24 Hart Exhibit 55, regarding the Robinson facility.
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1     A.    Ms. Townsend, Hart Exhibit 55, the

2 court-appointed monitor reports?

3     Q.    Yes, for Robinson.

4     A.    I have that in front of me now.

5     Q.    Okay.  And if you look at page 3-1 under the

6 heading "Finding."

7     A.    (Witness peruses document.)

8           If you'll give me one moment to read it,

9 please.

10     Q.    Absolutely.  And we just lost your video,

11 Ms. Bednarcik.  Thank you.

12     A.    (Witness peruses document.)

13           So thank you, Ms. Townsend, for putting that

14 in front of me.  So yes, it was November -- or

15 September of 2014, DHEC did issue an NOV related to

16 arsenic for the Robinson plant.

17     Q.    Okay.  And second line from the bottom on

18 that page, it talks about DHEC determining the presence

19 of arsenic, that was the violation; is that correct?

20     A.    The sentence says that DHEC determined that

21 the presence of arsenic above the class GB standard

22 violated the requirement to protect the quality of

23 groundwater to a quantity consistent with the class GB

24 groundwater.
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1     Q.    And then DEP was to investigate and remediate

2 as appropriate for groundwater at the facility?

3     A.    Yes.  And that's typically when an NOV is

4 received, then we work with the state agencies in order

5 to determine what those next steps need to be in order

6 to address the NOV.

7     Q.    Okay.  And what were the next steps?

8     A.    Ms. Townsend, I don't remember the specific

9 next steps.  I do know that we have continued to do

10 groundwater monitoring at this site and submitted those

11 to the state agencies.  As you are aware, and as I

12 mentioned in my -- in my testimony, we are working on

13 doing a closure project at the Robinson plant.

14 Currently, we are constructing the landfill.  We

15 finished one landfill, doing another one, and we're

16 starting to move ash from the ash basins into those

17 landfills.

18     Q.    Okay.  I believe the CAM helps us a little

19 bit in telling us about DEP was in substantial

20 compliance with remedial requirements, and they

21 submitted a work plan for the groundwater assessment

22 activities in October 2014.  And evidently things were

23 fine in 2015; is that correct?

24     A.    So, Ms. Townsend, yes, that's -- the CAM did
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1 an excellent job of summarizing the information that we

2 provided to them in these documents.  I just had not

3 had all those dates committed to memory.

4     Q.    Oh, understand.  Understand.

5                COMMISSIONER CLODFELTER:  Ms. Bednarcik,

6     we've lost your video again.  No, we lost you

7     again.

8                THE WITNESS:  I think I am having your

9     problem now with, when I hit the spacebar, it turns

10     off my video for some reason, so the mute/unmute,

11     clicking on it.

12     Q.    The wonderful glitches of technology, yes.

13           Okay.  The CAM also indicates that, when it

14 reviewed the 2018 NPDES groundwater monitoring data,

15 that actually there was water beneath and near the ash

16 basin that continued to exceed the standard for arsenic

17 in a number of the wells; were you aware of that?

18     A.    So the data that the CAM, of course, has it

19 data that we provided to them.  So yes, the Company was

20 aware of that.  And, of course, we are working the

21 state agency on those items.

22     Q.    Okay.  Are you also working with them on the

23 radium 226, 228 that's been found in the background

24 wells there -- that's not been found in the background
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1 wells but have been found beyond the compliance

2 boundary?

3     A.    Yes.  We are working with the state agency on

4 all groundwater exceedances at the Robinson plant.

5     Q.    And how are you doing that?  What are you

6 doing?

7     A.    So we are -- part of the overall corrective

8 action plan is to remove and address the groundwater

9 and the basin, itself, and doing the excavation of the

10 basin.  And then we are working with the state agency

11 as to what the next steps are going to be.

12     Q.    So right now it's just the excavation stage;

13 there's no other specific thing that's going on

14 regarding the groundwater remediation?

15     A.    So I would say that's a good question for

16 Mr. Wells.  He knows more of the details specifically

17 of what's going on related to groundwater.  I cannot

18 remember, as I'm sitting here today, if we have

19 initiated any type of corrective action of groundwater,

20 itself, at the Robinson plant.  My understanding is

21 that we are continuing to monitor, doing the excavation

22 of the basin.  As I mentioned before, we just

23 finished -- really last week we actually finished and

24 got approval for our second phase of the landfill, cell
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1 2 of the landfill, and we're moving the material.

2           So we'll work through the process following

3 the guidelines that DHEC has given us.  But whether

4 anything specific, any type of groundwater corrective

5 action program is implemented at Robinson, Mr. Wells

6 may know that, but I can't, as I sit here today,

7 remember where we're at with that process.

8     Q.    Okay.  Excuse me.  Going to Roxboro, if you

9 would, go to Hart Exhibit 7.

10     A.    (Witness peruses document.)

11                MS. TOWNSEND:  And this,

12     Commissioner Clodfelter, is a coal combustion waste

13     damage case assessment dated July 9, 2007.  And we

14     would like that marked as Bednarcik Direct AGO

15     Cross Exam Exhibit Number 21, please.

16                COMMISSIONER CLODFELTER:  Is it 20 or

17     21, Ms. Townsend?  I may have missed one.

18                MS. TOWNSEND:  Well, no.  I decided not

19     to use one.  I'm sorry.  This should be 20.

20                COMMISSIONER CLODFELTER:  All right.  It

21     will be so marked as Bednarcik Direct AGO Cross

22     Examination Exhibit 20.

23                (Bednarcik Direct AGO Cross Examination

24                Exhibit 20 was marked for
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1                identification.)

2     Q.    Okay.  If you will go -- you have it,

3 Ms. Bednarcik?

4     A.    Yes, I do.

5     Q.    Okay.  If you'll go to page 19.

6     A.    I'm at that page.

7     Q.    Okay.  And this talks about the Hyco Lake,

8 basically it was a fish consumption advisory that was

9 given back in 1970 -- no, they issued the advisory in

10 1988.

11           Do you know anything about this particular

12 case?

13     A.    I don't know about the specific damage case,

14 but I do know about the high selenium in the Hyco Lake.

15 I do know some information about that.

16     Q.    Okay.  Can you supply us with that

17 information, please?

18     A.    One moment.  I want to make sure I have the

19 dates right on a couple of items.

20     Q.    No problem.

21     A.    (Witness peruses document.)

22           Yes.  So, in 1988, we did actually go to a

23 dry fly ash system at Roxboro in order to handle the

24 selenium concerns in Hyco Lake.  We actually had a
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1 consent order that we entered into with DEQ at the time

2 related to the fact that, while we were doing the dry

3 fly ash, the east ash basin was removed from service at

4 that time, and we were working towards the landfill

5 that would go on top of the east ash basin in order to

6 handle the dry fly ash that would -- system once it was

7 constructed where that dry fly ash was going to go.

8           So it was all part of this process in order

9 to address the selenium.  It was going to dry fly ash,

10 removing the east ash basin from service.  We also

11 expanded the west ash basin during that time period and

12 reconfigured it so we that would have more retention

13 time within the basin, itself, allowing the solids to

14 drop out.  And all of those things helped to address

15 the selenium issue in Hyco Lake.

16     Q.    Okay.  Is the selenium issue completely

17 resolved at this point?

18     A.    My understanding is that it is, but that

19 would be subject to check.  I have not dug into that

20 beyond what I know that -- the issues that we did with

21 the dry fly ash at that time.  I don't have the

22 groundwater or the surface water samples at that time.

23 But I do know that we continue to do samples in the

24 lake and provide those to state agencies.
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1     Q.    Okay.  And if you would, go -- let's see,

2 Roxboro was one of the sites that DEQ determined should

3 be excavated rather than capped in place; is that

4 correct?

5     A.    So in the April -- yes.  In the April 1st

6 order, there was the order to excavate both the east

7 ash basin and the west ash basin.  But the settlement

8 agreement, what we -- what came out of the settlement

9 agreement that was signed at the end of 2019 was that

10 the west ash basin would be excavated and the east ash

11 basin, those areas that are not capped by the landfill

12 would be excavated.  But those areas that are capped by

13 the landfill would -- because they're capped, would

14 remain in place.

15     Q.    Okay.  If you would, go to AGO Exhibit 18,

16 our prefiled exhibits.

17     A.    (Witness peruses document.)

18     Q.    Do you have it?

19     A.    I do have that in front of me now.

20     Q.    Okay.

21                MS. TOWNSEND:  Commission Clodfelter,

22     this is the April 1st '19, DEQ CCR surface

23     impoundment closure determination for Roxboro.  And

24     we would like that marked as Bednarcik Direct AGO
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1     Cross Exam Exhibit Number 22 -- 21.

2                COMMISSIONER CLODFELTER:  Number 21.

3                MS. TOWNSEND:  Right, 21.

4                COMMISSIONER CLODFELTER:  All right.  It

5     will be so marked.

6                MS. TOWNSEND:  Thank you.

7                (Bednarcik Direct AGO Cross Examination

8                Exhibit 2 was marked for

9                identification.)

10     Q.    Okay.  At Roxboro, in addition to the

11 exceedance that we talked about at the beginning of our

12 discussion here today, the CAM found -- the CAM found

13 when reviewing the 2018 data given them by DEP, DEQ

14 also found -- and if you look on page 10 -- that at the

15 east ash basin there in the middle, both soil and

16 groundwater have been impacted by CCR handling

17 activities at the site.  Boron, sulfate, strontium, and

18 total dissolved solids were detected above the 2L

19 level.  Is that your understanding?  You've seen this

20 document before, correct?

21     A.    Yes, I've seen this document before.  I'm

22 trying to find where you're reading.

23     Q.    Oh, I apologize.  If you go to east ash

24 basin, and boron concentrations above 2L standards,
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1 approximately -- okay.  It's the next line.  It's the

2 next paragraph.

3           "Based on review of data submitted to date,

4 both soil and groundwater have been impacted by CCR

5 handling activities at the state -- at the site."

6           And then we talk about what COIs, or

7 constituents of interest, there were.  And that's where

8 they have the boron, sulfate, strontium, and total

9 dissolved solids; is that correct?  Was that your

10 understanding?

11     A.    Yes.  That is what the document says.  I

12 actually would like to clarify one thing you mentioned

13 earlier, that the CAM found some of these results and

14 DEQ found these results.  I would say, for the

15 court-appointed monitor, of course, we provided all

16 that information to them and working with the state.

17 It's not necessarily the CAM had a -- found something

18 that we had not already identified and were addressing

19 with the state agency.

20           So -- but it is in this document where DEQ --

21 it does say that -- and we do have impacts of the 2L

22 beyond -- for the east ash basin beyond the compliance

23 boundary.

24     Q.    Okay.  So from what I gather from what you
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1 just said, is this data that's given to the CAM, or to

2 DEQ, or to whomever, is it pointed out to them what

3 exceedances there are, or do they look at it and

4 analyze it themselves?  How is it done?

5     A.    So related to 2L exceedances, very similar,

6 exactly like what we provided to the Public Staff and

7 the other intervenors in this group, is a dataset of

8 all the groundwater data, and we highlight what areas

9 are above a 2L standard or above a background level.

10 So it's all data.  I just -- you had made a comment

11 that the CAM determined this.  And really it's that the

12 CAM utilized the data that we gave them were -- and

13 things that had already been identified that we were

14 working with the state on.  So I wanted to make sure

15 that that was a clarification.

16     Q.    Understood.  Thank you.  If we go to page 12

17 of the document, it states at the right beyond the

18 tables that these data illustrate that:

19           "After completion of closure with the final

20 cover or hybrid option, groundwater plume still extends

21 beyond the compliance boundary above the 2L groundwater

22 standard, and the area of the plume requiring

23 remediation is immense.  Even 100 years beyond

24 completion of closure, the area of the plume requiring
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1 remediation remains extensive?"

2           Do you know or has there been any discussion

3 at DEP about what it intends to do regarding

4 remediation?

5     A.    So, Ms. Townsend, first I would like to say

6 that the next paragraph gives a little bit more light,

7 and I think it's very important.

8     Q.    Sure.

9     A.    DEQ recognizes that there were no groundwater

10 remediation corrective actions included in the

11 groundwater modeling simulations submitted to DEQ as

12 part of Duke Energy's closure options analysis

13 documentation.  And that was one of the reasons why the

14 Company did go to the OAH and contest these, because it

15 did not take into account any type of groundwater

16 corrective action that the Company would be doing.

17           So subsequent, of course, to the settlement

18 agreement we had with DEQ, we also had our closure plan

19 submitted for excavation of the west ash basin, and as

20 I mentioned before, excavation of the uncapped areas of

21 the east ash basin.  We have also submitted to DEQ

22 groundwater corrective action plans that include a

23 groundwater corrective action, I believe it's a pump

24 and treat specifically around the east ash basin in
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1 order to help move those constituents of interest back

2 inside the compliance boundary.

3     Q.    All right.  And when did that begin?

4     A.    So, Ms. Townsend, as you can probably

5 imagine, we submitted the plans.  We can't begin until

6 the plans are approved.  So we submitted those plans

7 earlier this year, and they are being evaluated by DEQ

8 right now.  We have gotten approval to move forward

9 with pilot studies, and those pilot studies are

10 currently out for bid.

11           We're installing additional wells and are --

12 we anticipate to have pilot groundwater corrective

13 action programs in place next year at all of the sites

14 that were part of the settlement, except for Mayo,

15 because as I mentioned earlier, Mayo doesn't have any

16 groundwater impacts beyond the compliance boundary.

17 But for the other locations that were included in the

18 December 31, 2019, settlement agreement, those pilot

19 studies should be in place next year and operating.

20           But the overall groundwater corrective action

21 program and plans are still being reviewed by DEQ.

22     Q.    Let me ask.  You said that at Mayo, according

23 to at least DEP's analysis, there are no exceedances

24 beyond the compliance boundary.  Does DEQ agree with
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1 that statement?

2     A.    According, yeah, to DEP's analysis, and we've

3 had discussions with DEQ and they agree.  And we are

4 not having to do a groundwater corrective action, a

5 pump and treat type of system at Mayo, because we are

6 not beyond the compliance boundary.  There may be some

7 additional -- of course, additional monitoring that we

8 will be doing at Mayo, but an active groundwater

9 corrective action is not needed at Mayo.

10     Q.    Okay.  In addition to what was found by DEQ

11 and what was discussed by CAM that we discussed from

12 the very beginning regarding the exceedances under the

13 CCR groundwater monitoring they have in their report,

14 which is -- I believe it's CAM report number -- it's

15 Hart Exhibit 56.  It's Number 12, Exhibit 12.  Do you

16 have that?

17     A.    I have Hart 56 in front of me now.

18     Q.    Okay.  So in addition to the other

19 exceedances that we discussed, evidently the 2018 and

20 2019 CAMA groundwater system found boron, cobalt, iron,

21 manganese, sulfate, vanadium, and total dissolved

22 solids; is that correct?

23     A.    Ms. Townsend, if you point me to the right

24 page.  I don't know if that was specifically for the
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1 east ash basin or the west ash basin or for the site as

2 a whole, but I would state that the information that's

3 in the CAM audit report is data that we provided to

4 them.  So if they said that those were exceedances,

5 it's based upon information we provided to them, so I

6 would agree with that.

7     Q.    Well, I would be happy to show you.  It's on

8 Hart Exhibit 56, page 3-1.

9     A.    (Witness peruses document.)

10     Q.    And it appears it was in monitoring wells

11 located at or beyond the compliance boundary for both

12 the east and/or west ash basins.  Is that your -- is

13 that how you read it?

14     A.    Please just give me one moment to review it.

15     Q.    Oh, absolutely.

16     A.    (Witness peruses document.)

17           So yes, it does talk about that.  And also on

18 the next page it does mention -- and I think I

19 discussed this in the DEC case as well, that these

20 groundwater exceedances were new in the 2018 and 2019

21 time period, they were based -- this finding in the CAM

22 report was the same finding that had been in previous

23 years of the CAM reports based upon previous

24 groundwater data that we had given them.  And our
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1 response was exactly the same, is that we're working

2 with the state agencies to determine what steps need to

3 be taken related to those groundwater impacts.

4     Q.    And I think we briefly, or you briefly

5 mentioned during our earlier discussions that there was

6 a Superfund or an inactive hazardous branch is how it

7 ended up.  But it began with an investigation by the

8 Superfund section of DEQ in 1992 at Sutton; is that

9 correct?

10     A.    Yes.  So my understanding is that, in the

11 early '80s when RCRA was coming out, there was a lot of

12 questions as to would the sites have to be -- would

13 have any type of hazardous waste on site or not.  Duke

14 Energy Progress did submit some applications related to

15 EPA about -- under RCRA Part A.  And then, because of

16 that, there was an evaluation done at all the Duke

17 Energy Progress sites that submitted the application by

18 the -- by the EPA's emergency and remedial response

19 information system.  And they were given a low priority

20 and then taken off the sites, so they were no longer

21 considered as being an issue under EPA and they were on

22 the inactive hazardous sites branch.

23           They removed -- all the basins were removed

24 at subsequent years because they were permitted
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1 facilities with an NPDES permit.  The only one that

2 remained through that review through the North Carolina

3 department, the Superfund section of DEQ, was the LOLA,

4 or the lay of land area at Sutton because that did not

5 have an active NPDES permit associated with it.

6           So it was being managed through the inactive

7 hazardous sites branch under DEQ to determine what were

8 the steps that needed to be taken at the LOLA in order

9 to address the impacts around the LOLA, itself.

10     Q.    Okay.  So if you'll go to Hart Exhibit 59.

11                MS. TOWNSEND:  And I'm trying to find my

12     last number, Commissioner Clodfelter.  I'm not

13     sure.

14                COMMISSIONER CLODFELTER:  Ms. Townsend,

15     this would be Bednarcik Direct AGO Cross

16     Examination Exhibit Number 22.

17                MS. TOWNSEND:  22.  Okay.  Thank you.

18                COMMISSIONER CLODFELTER:  It will be so

19     designated.

20                (Bednarcik Direct AGO Cross Examination

21                Exhibit Number 22 was marked for

22                identification.)

23                MS. TOWNSEND:  Thank you.

24                THE WITNESS:  I have 59 in front of me
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1     now.

2     Q.    Thank you.  And 59, if you look beyond the

3 first page, evidently is a spreadsheet for a file at

4 DENR.  It's a letter dated June 2, 1992, correct?

5     A.    I see that.

6     Q.    Okay.  And it would appear that, after they

7 were done doing their initial investigation like you

8 discussed regarding all the others, they recommended

9 that the site be assigned a medium priority for an

10 expanded site investigation; is that correct?

11     A.    Yes, that is what the document states.

12     Q.    And the report that is attached, which is

13 phase 2, screening site investigation for CP&L Sutton,

14 it actually -- its conclusions and recommendations

15 actually include detailed information regarding the

16 environmental releases of hazardous contaminants in the

17 following areas; is that correct?

18     A.    Ms. Townsend, can you give me which page

19 you're looking at?  I want to make sure I'm looking at

20 the correct page.

21     Q.    Sure.  I'm trying to -- trying to get you

22 there.  Yes.  On page 15 of the action report.

23     A.    (Witness peruses document.)

24           I'm on page 15.
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1     Q.    Okay.  And at the very top it talks about the

2 fact that:

3           "It's believed that the site may pose a

4 threat to human health and/or the environment, and the

5 analytical results of the sampling event revealed

6 environmental releases of hazardous contaminants at the

7 following areas."

8           And then it goes -- it has, what, one, two,

9 three, four, five bullets that explains where some of

10 these contaminants were found; is that correct?

11     A.    That is what the document states.

12     Q.    Okay.  And the fifth bullet actually talks

13 about the fact that there's sediment from the Cape Fear

14 River downgradient of the site is contaminated with

15 arsenic; is that correct?

16     A.    That is what the document states.

17     Q.    And it goes on, I believe, if you read that

18 last paragraph -- have you seen this document before?

19 I should have asked.

20     A.    I have reviewed it one time as I was getting

21 up to speed on all the different sites.  But it's been

22 some time since I've looked at it in detail.

23     Q.    Okay.  If you would, read that last paragraph

24 to yourself.
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1     A.    (Witness peruses document.)

2           I have read the paragraph.

3     Q.    Thank you.  And does it give us any

4 conclusions about the impacts of the site on the Cape

5 Fear River?

6     A.    It does not give any conclusions.  What it

7 states is that the G&O is recommending that the site

8 proceed on to the next phase of the pre-remedial

9 process.  It does give some potential areas, things

10 that need to be looked at that could happen, but what

11 they are actually concluding and recommending is that

12 it goes to the next phase of evaluation.

13     Q.    And primarily because of the river, they were

14 concerned about it, correct; would that be accurate?

15     A.    They give a couple of different things that

16 they address, a couple of different things.  The river

17 is one of them, and it also talks about airborne

18 particulates.  So I would go back to the next phase of

19 evaluations.  And that's the typical process that is

20 used when you do any type of investigation and remedial

21 actions, is you take a measured approach to do

22 investigations working with the state agencies to

23 determine what is out there, looking at a risk-based

24 approach in order to determine what are the remedial
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1 actions that need to take place.

2     Q.    Okay.  And so we find, in 1992, they suggest

3 that there be an expanded site investigation.  And if

4 you look at Hart Exhibit 60, I believe we find that

5 expanded site inspection report.

6     A.    (Witness peruses document.)

7           Yes.  Hart Exhibit 60 is the site -- expanded

8 site inspection report.

9     Q.    Correct.

10                MS. TOWNSEND:  And,

11     Commission Clodfelter, we would ask that that

12     document be marked as Bednarcik Direct AGO Cross

13     Examination Exhibit 23.

14                COMMISSIONER CLODFELTER:  It will be so

15     marked.

16                MS. TOWNSEND:  Thank you.

17                (Bednarcik Direct AGO Cross Examination

18                Exhibit 23 was marked for

19                identification.)

20     Q.    Okay.  And that document, this is the 1999.

21 It says the expanded site inspection report.  Have you

22 read that report?

23     A.    I have read the report at one time, but it's

24 been quite a few -- number of months since I have spent
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1 much time on it.

2     Q.    Okay.  Let's turn to page 6 of the report,

3 which -- well 5 and 6.  You'll see there's an executive

4 summary.  Do you see that?

5     A.    (Witness peruses document.)

6           So the copy that I have in front of me goes

7 from 4 to 6.  If you give me a moment, I will look and

8 see if my electronic files actually has page 5 on it.

9     Q.    Okay.  Well, there's no page numbers on mine.

10 Just it starts the executive summary, and it's one,

11 two, three, four, fifth -- six -- 5 and 6 deals with

12 the executive summary on the beginning of the document.

13 Do you see it?

14     A.    I see the executive summary now.  I was

15 looking for page 5 in the report.  But if you're

16 talking specifically the executive summary, I have

17 found that.

18     Q.    Okay.  Thank you.  If you would, again, read

19 the last paragraph of the executive summary.

20     A.    (Witness peruses document.)

21           I have read that paragraph.

22     Q.    Okay.  And that last paragraph tells us

23 that -- tells us that -- are they or are they not going

24 to go forward with more investigation at Sutton?
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1     A.    It is going to be additional investigations

2 at Sutton.

3     Q.    Okay.  And then if you will turn to Hart

4 Exhibit 63.

5     A.    (Witness peruses document.)

6     Q.    Are you there?

7     A.    I am there.

8     Q.    Okay.  And that is, evidently -- based on the

9 second page, it says it's a phase 2 remedial

10 investigation report for the former ash disposal area

11 at Sutton.

12                MS. TOWNSEND:  And again,

13     Commissioner Clodfelter, we would like to mark this

14     as Bednarcik Direct AGO Cross Examination Exhibit

15     Number 24.

16                COMMISSIONER CLODFELTER:  It will be so

17     marked.

18                MS. TOWNSEND:  Thank you.

19                (Bednarcik Direct AGO Cross Examination

20                Exhibit Number 24 marked for

21                identification.)

22     Q.    And if we go to -- I wish the pages were

23 marked.  They are.  Page 1-1 is -- shows introduction.

24 Are you there?
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1     A.    I am there.

2     Q.    Okay.  And if you look at the -- actually,

3 it's on the fourth line after the big number there.  It

4 says:

5           "This phase 2 RIR," which stands for remedial

6 investigation report, "has been prepared pursuant to a

7 voluntary administrative agreement signed by Progress

8 Energy and the North Carolina Department of Environment

9 and Natural Resources, division of waste management

10 inactive hazardous sites."

11           Do you know anything about this voluntary

12 administrative agreement?

13     A.    I do know that the Company did enter into, as

14 it states, a voluntary agreement on what the inactive

15 hazardous sites branch in order to move forward with

16 what the action would be at the site.  And it

17 continued -- it did address continued groundwater

18 monitoring and additional actions.

19     Q.    Okay.  And if you would, go to the last page

20 of the document.  Yes.  The very last section is 4.2,

21 recommendations.

22     A.    I am there.

23     Q.    Okay.  Can you tell us what DEP was supposed

24 to do based on those recommendations?
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1     A.    (Witness peruses document.)

2           The recommendation from the consultant that

3 put this together was that the Company were -- was to

4 prepare a remedial action plan, submit it to NCDENR and

5 to -- yeah.  To do a remedial action plan, which would

6 consist of a combination of groundwater monitoring and

7 the use of institutional controls to address the

8 limited groundwater impacts.

9     Q.    Okay.  And was, in fact, a remedial action

10 plan prepared, to your knowledge?

11     A.    I'm going off of memory here.  I believe -- I

12 can't remember if a plan was actually prepared.  I do

13 know that this was shared with DEQ.  I'm trying to

14 remember if an actual plan was prepared.  But I do know

15 that we -- at this time, in this time period -- make

16 sure I get the year right -- 2005, this was around the

17 same time period that we were entering into the

18 voluntary groundwater monitoring program as well under

19 the USWAG -- the USWAG order -- or not the order.  The

20 USWAG agreement that we had that Mr. Wells can talk way

21 more about than I can.

22           And as we were going back and forth with DEQ

23 as to what needed to happen with the LOLA -- and I

24 think it's addressed as the FADA, the former ash
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1 disposal area, in this document -- the determination

2 was DEQ wanted us to continue groundwater monitoring.

3 We were doing that.  I don't know if an exact -- exact

4 document was, but we removed ourselves from that

5 voluntary agreement.  We still stayed in the inactive

6 hazardous sites branch, the site was still listed, and

7 we kind of incorporated all of the groundwater

8 monitoring together with both the LOLA and the areas

9 around the rest of the sites.  Mr. Wells can talk about

10 how all of that kind of worked together.

11           And then later on we ended up asking the

12 state to remove us from the inactive hazardous sites

13 branch because the LOLA was going to be addressed as

14 part of the foresight order and be excavated, which it

15 has been.

16     Q.    Okay.  If you would, go to Hart 65, and that

17 document moves us forward to 2008 regarding this issue.

18     A.    I am at 65.

19     Q.    Okay.

20                MS. TOWNSEND:  Commissioner Clodfelter,

21     we would like to have that marked as Bednarcik

22     Direct AGO Cross Examination Exhibit Number 25,

23     please.

24                COMMISSIONER CLODFELTER:  It will be so



DEP-Specific Rate Hearing - Vol 12 Session Date: 9/29/2020

Noteworthy Reporting Services, LLC www.noteworthyreporting.com
(919) 556-3961

Page 371

1     marked, Ms. Townsend.

2                MS. TOWNSEND:  Thank you.

3                (Bednarcik Direct AGO Cross Examination

4                Exhibit Number 25 was marked for

5                identification.)

6     Q.    Okay.  And the second page, as we flip it

7 over, is a letter dated January 4, 2008, from DENR to

8 the plant manager at Progress Energy for Sutton; is

9 that correct?

10     A.    Yes.

11     Q.    Okay.  And you had referenced the fact that

12 you did terminate the administrative agreement, and

13 evidently, according to the "Re" of the letter, this

14 deals with that termination of the administrative

15 agreement and notice of statutory requirements,

16 correct?

17     A.    Yes.

18     Q.    Okay.  And as you noted, and as it reflects

19 on the first line of the letter, it appears the

20 decision to terminate was DEP's, yes?

21     A.    Yes.  So we would have had a -- we would have

22 addressed it and talked to the state and said we wanted

23 to terminate.  And that's what's addressed -- indicated

24 in this letter.
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1     Q.    Okay.  And if you look at the first full

2 paragraph of page 2 of the letter, it explains DEP's

3 belief that the deed restrictions and monitored natural

4 attenuation were the appropriate remedies.  That's the

5 very -- I think it's like the second sentence.

6     A.    (Witness peruses document.)

7     Q.    Correct?

8     A.    I do see that.

9     Q.    Okay.  However, DENR did not agree and

10 explains its reasons in this letter; does it not?

11     A.    Give me one moment.  It's been a very long

12 time since I looked at this.

13     Q.    Understood.  Go right ahead.

14     A.    (Witness peruses document.)

15           It does.  And I did a scan of it, and it

16 appears that DEQ did not agree -- or what DEQ was

17 stating is additional evaluation needed to be done in

18 order to determine what the actions needed to be.

19     Q.    Okay.  So it talked about -- it used the word

20 "insufficient number of samples" a number of times.

21           Do you know what kind of samples were being

22 taken for this site at the FADA, as you called it, or

23 the LOLA, or whatever the term of art is for that area?

24 What --
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1     A.    Unfortunately, there's many different names

2 for some of these areas, so it's hard sometimes keeping

3 them all straight.  But we'll call it the LOLA, because

4 that's what it's referred to now more than anything

5 else.

6     Q.    Okay.

7     A.    But it's groundwater and -- groundwater

8 samples and soil samples would have been taken around

9 that time period.  And really that's one of the things

10 that we work with the state agencies on is what's that

11 right levels of samples to take.  And based upon this

12 evaluation, we -- the Company believed that moving

13 forward in the voluntary program was not -- was not

14 getting us where we needed to be.

15           DEQ said they wanted more samples, and that

16 is why the site remained in the inactive hazardous site

17 branch and continued to work through that process with

18 DEQ, although not underneath the voluntary agreement.

19     Q.    Okay.  It also appears that, at least the

20 author of the letter found the defined extent of the

21 groundwater contaminant plume questionable; do you see

22 that?

23     A.    (Witness peruses document.)

24     Q.    About the fifth, sixth line up.
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1           "Finally, I also had commented that the

2 defined extent of the groundwater plume was

3 questionable"; do you see that?

4     A.    I don't, but the letter speaks for itself.

5 If that is what it states in it, then I would agree

6 that that's what the author wanted to convey.

7     Q.    Okay.  And, in fact, it talks -- he talks

8 about the fact that it was the location of monitoring

9 wells that were not installed immediately adjacent to

10 the waste material area in order to evaluate the

11 highest potential concentrations of contamination in

12 the groundwater.

13           So there was issues evidently, at least

14 voiced by this person at the inactive hazardous --

15 inactive hazardous sites branch who had concerns about

16 the fact that the groundwater monitoring was not being

17 done as it should be; would that be accurate?

18     A.    I would say the document speaks for itself as

19 to what the author of the document, what their

20 impression was at the time.

21     Q.    Okay.  And let's bring this particular area

22 to a close.  If you would go to Hart Exhibit 67,

23 please.

24     A.    I am there.
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1                MS. TOWNSEND:  Commissioner Clodfelter,

2     these are a -- it's an email chain dated in 2016,

3     and we would like to have that marked as Bednarcik

4     Direct AGO Cross Examination Exhibit Number 26.

5                COMMISSIONER CLODFELTER:  It will be so

6     marked.

7                MS. TOWNSEND:  Thank you.

8                (Bednarcik Direct AGO Cross Examination

9                Exhibit Number 26 was marked for

10                identification.)

11     Q.    Have you seen this email chain before,

12 Ms. Bednarcik?

13     A.    Yes.

14     Q.    Okay.  And can you give us some insight into

15 the background of this email and its contents?

16     A.    Give me one moment, please.  I want to make

17 sure -- seeing as it's an email, you have to work

18 backwards to forward, so if you give me --

19     Q.    Yes, I understand.  No problem.

20     A.    (Witness peruses document.)

21           So this email was sent to DEQ after the

22 foresight order that included the Sutton site and

23 included the fact that the LOLA would be excavated.

24 That's in the last page of the attachment, the very
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1 first email that Mr. Hank Lyon sent to the department

2 to make them aware that the LOLA would be excavated

3 now.  And there was a discussion as to who would be

4 overseeing the groundwater investigation, and any type

5 of remedial action would be needed.  Because there's

6 two different departments that were involved in this at

7 this point of time: the Division of Water Quality and

8 the inactive hazardous sites branch.

9           So as you follow through the email, what you

10 see is a conversation going back and forth through the

11 different departments to DEQ where it was determined at

12 the end of the day that the Division of Water

13 Quality -- Division of Water Resources, excuse me, will

14 oversee the remedial actions for the FADA, also known

15 as the LOLA, at the Sutton facility.

16           So it was wrapping kind of everything in,

17 both the LOLA and the other two basins that were being

18 excavated at the Sutton site, into one big program.

19     Q.    Okay.  And it would appear, just to clarify,

20 you indicated this was based on the December 31, 2019,

21 settlement agreement, but these emails started on

22 November 21, 2016, and went to December 20, 2016.  So

23 can you --

24     A.    It's the foresight order, not the settlement
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1 agreement from December 31, 2019.  So what this is

2 referencing -- and again, we call it the foresight

3 order.  If you go to the last page of the attachment or

4 the last page of Exhibit 67, it mentions an order

5 granting motion for partial summary judgment, and it

6 was dated June 1, 2016.

7     Q.    Okay.  And that's when Duke was ordered to

8 excavate and remove all the CCR and CCP from the Sutton

9 impoundments, correct?

10     A.    Yes.  That, again, is what we affectionately

11 called for foresight order because it included the

12 Sutton site, Asheville, River Bend.  I want to make

13 sure I get the numbers correct as to what's in there,

14 if you give me one moment.

15     Q.    Sure.

16     A.    We have a couple different orders.  I always

17 want to make sure the number -- that I have the right

18 sites assigned to the right order.  So June 2016, this

19 order covered the Asheville site, Dan River, River

20 Bend, and Sutton.  And specifically for Sutton it

21 included the excavation of the 1971 basin and the 1984

22 basin by the CAMA deadlines of August 1, 2019, and

23 having the LOLA excavated by January 1, 2026.

24     Q.    Thank you.  Okay.  I think we're done with
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1 LOLA.  And let's move on to August 26, 2014.  And are

2 you aware that on that date, that DEQ issued a

3 notice -- I'm sorry, an NOV and a notice of intent to

4 enforce to DEP regarding the Sutton facility for,

5 quote, conducting or controlling an activity that

6 caused the concentration of contaminants in groundwater

7 to exceed the groundwater standards adopted under

8 statute, end quote; are you aware of that document?

9     A.    Ms. Townsend, I don't have those documents

10 memorized.  If you can tell me -- point me to an area

11 of those individual ones.  That's too much detail for

12 me to keep in my mind.

13     Q.    No problem.  If you'll go to Hart Exhibit 68,

14 please.

15     A.    (Witness peruses document.)

16           I have that document in front of me.

17     Q.    Okay.

18                MS. TOWNSEND:  And,

19     Commissioner Clodfelter, that's the findings and

20     decisions and assessment of civil penalties by

21     DENR, and we ask that that document be marked as

22     Bednarcik Direct AGO Cross Examination Exhibit

23     Number 27, please.

24                COMMISSIONER CLODFELTER:  It will be so
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1     marked.

2                MS. TOWNSEND:  Thank you.

3                (Bednarcik Direct AGO Cross Examination

4                Exhibit Number 27 was marked for

5                identification.)

6     Q.    All right.  Have you actually reviewed this

7 document before, Ms. Bednarcik?

8     A.    At one time in the past, yes, I have.

9     Q.    Okay.  Either subject to check or you can

10 review it, and maybe I can point some of the things

11 out, but it looks like, for instance, on page 3 of the

12 document, on S, paragraph S, that they're dealing with

13 something that happened in 2009, October 6, 2009,

14 correct?  And it looks like, if you look at all the

15 other paragraphs going to Z, that the outlier is

16 October 2, 2014; would that be accurate?

17     A.    Yes.  And I believe that this document was --

18 again, going off of memory, there's quite a few legal

19 documents that the Company has for DEP.  But I believe

20 that this was addressed in the -- what we

21 affectionately call the Sutton settlement that was

22 signed a few years later in the 2015 time period.

23     Q.    All right.  And, again, just so that we get a

24 full picture of Sutton and what was going on at Sutton
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1 through the years, if we could, if you could help me go

2 through this document and determine what the issues

3 were.

4           It appears, if we look at O, which is on the

5 second page, that they have one, two, three, four,

6 five -- seven constituents that they indicate what the

7 actual 2L standard is, and that's for arsenic, boron,

8 iron, manganese, selenium, thallium, and total

9 dissolved solids; is that correct?

10     A.    The document states what the document states.

11     Q.    Okay.  And it appears, as you go through R

12 through X, they talk about each one of those

13 constituents: arsenic, boron, iron, et cetera, and

14 indicates when DEQ considers the -- those to be in

15 noncompliance with the NPDES 2L standards -- NPDES

16 permits 2L standards; is that correct?

17     A.    The document states what the document states.

18     Q.    Okay.  Okay.  And it would appear that, based

19 on those paragraphs and the types of exceedances, the

20 number of days those violations occurred, DEQ ended up

21 issuing a civil penalty in the amount of over

22 $25 million; were you aware of that?

23     A.    Ms. Townsend, yes, I was aware of it, and it

24 is in this document.  But again, that is a document
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1 that was part of the overall agreement with DEQ that I

2 will refer to as the Sutton settlement.

3     Q.    Right.  Okay.  And in that settlement with

4 DEQ, Duke Energy ultimately paid $7 million in full

5 settlement; is that correct?

6     A.    Subject to check for the dollar amount.  I

7 don't remember the exact dollar amount, but subject to

8 check, yes.

9     Q.    And you were aware that -- as part of the

10 settlement, that Duke Energy also agreed to

11 implement -- excuse me -- accelerated remediation at

12 Sutton, Asheville, Belews Creek, and H.F. Lee; are you

13 aware of that?

14     A.    Yes.

15     Q.    Okay.  Sutton is also one of the two

16 facilities that we talked about way back that failed to

17 meet the surface impoundment standard under the CCR

18 rule for unstable areas or seismic impact sounds; do

19 you remember that discussion?

20     A.    Yes.

21     Q.    Okay.  And if you look at Hart Exhibit 57,

22 which is the CAM report for Sutton, on page 1-13.

23     A.    (Witness peruses document.)

24           I am at page 1-13.
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1     Q.    Thank you.  If you go to the last paragraph

2 on that page under the CCR rule, it talks about the --

3 evidently, initial structural stability assessment, and

4 it talks about what kind of issues were found for both

5 the 1971 and '84 ash basins that put them under this

6 umbrella of not meeting the standard; is that correct?

7     A.    Yes.

8     Q.    Okay.  And what kind of things -- are these

9 the things that you understood were the issues that

10 there was -- it was -- these two ash basins were

11 constructed of soils that are susceptible to

12 liquefaction; do you understand what that means, or can

13 you inform us as to what that means?

14     A.    Sorry, I'm having troubles with the spacebar

15 again.  So the CAM does a good job of summarizing

16 information, of course, that the Company gave.  And I

17 believe Mr. Kerin talked about a lot of the studies,

18 the stability studies in the last case.

19           Liquefaction, what it results in is -- this

20 is a -- I'm not a structural engineer, so this is my

21 chemical engineer interpretation of liquefaction --

22     Q.    We'll take it.

23     A.    In a seismic or in a certain type of event,

24 that there is the possibility that there is a vibration
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1 level that gets to a point where a solid might end up

2 becoming more and be more like a liquid.  So this is

3 something that we have to look at with ash basins even

4 as we're doing excavation of basins and having

5 equipment on them, is that at certain frequencies, if

6 all the situations are 100 percent met, then there is a

7 possibility that this solid would end up becoming and

8 acting, in some cases, like a liquid.

9     Q.    And has that ever occurred, to your

10 knowledge?

11     A.    So I do know that as we have -- not Duke --

12 actually, no, we have at one location, and I've heard

13 of other ash basins, while they're doing excavation

14 inside the basin, itself, that, of course, as you're

15 dewatering, you're removing water from the basin, but

16 there are some areas that there may be a pocket of

17 water where an excavator may sink a little bit where

18 the area, at one point, was stable and then it was not.

19           So it's really inside the basin where I have

20 seen it, and I've heard about it, not necessarily at

21 Duke sites, at other sites as well.  So it is something

22 that we watch and we evaluate as we're doing

23 excavations inside of basins.

24           I am unaware of it happening at an ash basin
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1 dam, but that's as I sit here today, and haven't

2 done -- it's just based upon my knowledge as I sit here

3 today.  I haven't done an extensive evaluation of this

4 related to dams.

5     Q.    All right.  What -- well, do you know how DEP

6 is specifically addressing these safety issues at

7 Sutton and what the cost of those -- of doing so, what

8 those costs are?

9     A.    So we are excavating all of the ash out of

10 the basins.  Actually, we have finished excavating all

11 of the ash out of the basins, and we are working

12 NCDEQ's division of dam safety in order to determine

13 what the next steps are to those dams and the

14 decommissioning of those dams.

15     Q.    So you're working with DMLR, the Department

16 of Mines and Land Resources [sic], or who are you

17 working with at DEQ?

18     A.    There is a department within DEQ, the dam

19 safety department.  As I sit here, I can't remember the

20 exact name for it, we always --

21     Q.    I think that's DMLR, which is the Department

22 of Mining and Land Resources.  Okay.  All right.

23     A.    We always refer to it as dam safety, but they

24 are the ones who are regulating those dams and watch
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1 over and approve any type of modifications or any type

2 of work that happens with those dams.

3     Q.    If an area -- if a problem is found at any of

4 the sites of any of the DEP sites, is it normal

5 procedure for DEP to contact DEQ so that they could

6 come and analyze and help determine what is the best

7 road forward?  Or does DEP go to third parties?  Or how

8 does DEP deal with these -- any issues that do arise?

9     A.    Sorry.  Again, having problems with the

10 mute/unmute.  So what we do currently is that it's a

11 very in-depth process we have with dam safety.  So we

12 call -- we have a standing call with them every other

13 week to go over items that they are currently

14 reviewing, items that we are seeing.

15           There are certain activities that require an

16 approval from dam safety.  There are some that require

17 notification of dam safety, and steps along the way and

18 inspections.  So there is -- there is permits that we

19 get to move forward with an action.  And there is a

20 permit that -- or there's a review done by dam safety

21 out in the field before they close out the permit to

22 say yes, we did everything appropriately.

23           If we see anything at any of our basins, then

24 we communicate right away with dam safety if we, of
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1 course, think that it might be a concern.  So we are in

2 conversations with them all the time.  Again, standing

3 meeting with them every other week.  But if we do see

4 something -- for example, if a -- if a tree were to

5 fall on one of our dams, then that is something that we

6 would contact dam safety and let them know, talk

7 through what the process we are going to do, and work

8 with them as to whether -- whatever the issue is would

9 require a permit from them, a visit from them, what

10 those steps would be.

11     Q.    And are those usually field inspections or

12 are they meetings in an office?

13     A.    So both.  It really depends upon what the

14 action is.  So the standing meeting is a conference

15 call every other week, but dam safety comes out to our

16 sites.  I wouldn't hazard a guess how often, but we do

17 have quite a few visits from them throughout the year

18 depending upon what actions are going on and what they

19 want to see.

20           And even when we have something that we want

21 to talk through with them and see what might be the

22 actions, we'll invite them out, they'll come out, we'll

23 talk through what the actions need to be, and they'll

24 give us guidance of, this is what I want to see in the
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1 permit.  And we put that permit together, review it

2 with them.  And they can come back and say, make these

3 modifications here and there before we are allowed to

4 move forward with actually executing those projects.

5 Of course, they all have to have a PE stamp on them, so

6 that is another process.

7           And dam safety has a good list, and actually

8 they just sent us, I think it was yesterday, it was

9 either yesterday or Friday, the new evaluation form of

10 what they consider items that need notification only or

11 what items would need a dam safety permit.

12                COMMISSIONER CLODFELTER:  Ms. Townsend,

13     how much more do you have on the structural

14     integrity stability point here?

15                MS. TOWNSEND:  Not much.

16                COMMISSIONER CLODFELTER:  Do you think,

17     if we took another couple of minutes, you could

18     finish on that point?  I want to make break at a

19     logical point in your questioning, and if we can

20     finish that up on the point about structural

21     integrity you're working through here in another

22     couple of minutes, let's do that.  Okay?

23                MS. TOWNSEND:  Okay.

24     Q.    Just a couple questions, Ms. Bednarcik,
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1 regarding you talked about all these meetings with DMLR

2 or the dam safety people; what about meetings with DWR,

3 the water people, groundwater issue; how often do you

4 meet or deal with that?

5     A.    So Mr. Wells is -- his organization does the

6 meetings with the Division of Water Resources, so he

7 would be able to tell you how often.  My understanding

8 is that those meetings happen maybe not as often as dam

9 safety, but they do have regularly scheduled meetings.

10 What those had frequencies are, I am not aware.

11 Mr. Wells would be able to provide that.  But we are

12 in -- we have a lot of conversations that happens back

13 and forth with a lot of different departments with DEQ

14 in order to make sure that these projects are executed

15 successfully.

16     Q.    Okay.  Thank you.

17                MS. TOWNSEND:  That's all the questions

18     I have, Commissioner.

19                COMMISSIONER CLODFELTER:  On this point,

20     or do you have further questions?

21                MS. TOWNSEND:  Oh, no, I have more

22     questions.

23                COMMISSIONER CLODFELTER:  All right.

24     Fine.  We'll stop for the day.  We will begin again
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1     tomorrow at 9 a.m.  Let me ask the parties before

2     we actually all leave video.  Are there any points

3     or issues that parties want the Commission and

4     Commission staff to think about overnight that

5     might address procedural issues or other things

6     that you anticipate during the day tomorrow that

7     you'd like for us to be mobilized and prepared

8     about overnight?  Anything any party wants to raise

9     at this point?

10                (No response.)

11                COMMISSIONER CLODFELTER:  Okay.  If not,

12     then we --

13                MS. CRALLE JONES:  Commission

14     Clodfelter --

15                COMMISSIONER CLODFELTER:

16     Ms. Cralle Jones, yes.

17                MS. CRALLE JONES:  I don't think it's

18     going to be an issue, but I did want to alert the

19     Commission that witness Quarles will not be

20     available on Friday.  I believe it looks like we'll

21     get to him tomorrow or Thursday, so I don't think

22     it will be an issue, but I just wanted to alert the

23     Commission to that potential conflict.

24                COMMISSIONER CLODFELTER:  Okay.  We will
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1     try to work as expeditiously as we can to get

2     Mr. Quarles either before Friday or at some point

3     in the future thereafter.  All right?

4                MS. CRALLE JONES:  Thank you.

5                COMMISSIONER CLODFELTER:  Okay.  Fine.

6     We will recess for the day and resume again

7     tomorrow at 9 a.m.  Thank you all.

8                (The hearing was adjourned at 4:37 p.m.

9                and set to reconvene at 9:00 a.m. on

10                Wednesday, September 30, 2020.)
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1                 CERTIFICATE OF REPORTER

2

3 STATE OF NORTH CAROLINA  )

4 COUNTY OF WAKE           )

5

6               I, Joann Bunze, RPR, the officer before

7 whom the foregoing hearing was taken, do hereby certify

8 that the witnesses whose testimony appear in the

9 foregoing hearing were duly affirmed; that the

10 testimony of said witnesses were taken by me to the

11 best of my ability and thereafter reduced to

12 typewriting under my direction; that I am neither

13 counsel for, related to, nor employed by any of the

14 parties to the action in which this hearing was taken,

15 and further that I am not a relative or employee of any

16 attorney or counsel employed by the parties thereto,

17 nor financially or otherwise interested in the outcome

18 of the action.

19                This the 1st day of October, 2020.

20

21

22                     ______________________

23                     JOANN BUNZE, RPR

24                     Notary Public #200707300112
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